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1.0

Introduction and Background

In 1989, I was at the Bar and a Legal Officer in the AALC (ARES) 1 and was
appointed as Defending Officer for SSGT Desmond Ryan in a DFM trial. I was to
go on and then became junior counsel to Brind Zichy-Woinarski QC in the
seminal High Court military law case on the constitutionality of aspects of the
Defence Force Discipline Act 1982 (DFDA), reported as Re Tracey, ex parte
Ryan.2 Over the years since I have maintained a keen interest in military law and
a few years ago I obtained a PhD from UWA in this area

3

and have written

elsewhere on suggestions for reform of the ADF military justice system. 4
Only infrequently since Federation has the High Court of Australia been called
upon to examine the constitutionality of the Australian military justice system and
consider whether the apparent exercise of the ‘defence power’ under s51(vi) of
the Constitution to establish service tribunals may transgress the exercise of the
‘judicial power of the Commonwealth’ under Chapter III of the Constitution.
Since World War II, the High Court of Australia has maintained a line of authorities
supporting a doctrine of constitutional ‘exceptionalism’, whereby it has been
decided service tribunals do not exercise the judicial power of the
Commonwealth under Chapter III of the Constitution but constitute an

1

2

3

4

Dr David H Denton RFD QC is a practising silk at the Victorian Bar. His military career
comprised attendance at the Royal Military College, Duntroon; Monash University
Regiment (from which he was commissioned as an ARES officer); the Royal Regiment of
Australia Artillery (2/15 Field Regt, Battery Officer) and, ultimately, the Australian Army
Legal Corps (Reserve), Legal Officer. He was awarded the Reserve Force Decoration (RFD)
in 1992.
(1989) 166 CLR 518. The High Court of Australia delivered a series of judgments, without
a discernible ratio decidendi, although it did declare certain parts of the DFDA as being
invalid insofar as it sought to oust the jurisdiction of a civilian state or territory court from
conducting a trial of a defence member charged with breaching the civilian criminal law.
https://research-repository.uwa.edu.au/en/publications/a-proposed-new-military-justiceregime-for-the-australian-defence
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3979418;
https://vulj.vu.edu.au/index.php/vulj/article/view/1059
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‘exception’ to Chapter III based upon a construction of the ‘defence power’
which is “necessary not only from a practical, but also from an administrative
view”.5 However, Gleeson CJ summed up the problem that this ‘exceptionalist’
approach poses to the High Court when he observed that “history and necessity
combine” to compel the conclusion that the defence power authorises the
current disciplinary system of the Australian Defence Force (ADF) - rather than a
strict reading of the Constitution itself.6
Also, we should be aware that the existence of standing military courts, of
whatever description is not a universal occurrence. For example, NATO in the
last few years,7 has undergone a process of “civilianisation” of NATO military
jurisdictions. This process has entailed the reduction of the jurisdiction of military
courts. Indeed, several nations have even decided to abolish their military courts
all together: Slovakia, Latvia, and the Czech Republic.
At the same time, many NATO nations have decided to abolish their military
courts in times of peace and to subject the military to the civil courts, those being:

5

6
7

•

Germany,

•

Austria,

•

Belgium,

•

Denmark,

•

Slovenia,

•

Estonia,

•

France,

•

Sweden,

•

Norway,

•

the Netherlands, and
Re Bevan; Ex parte Elias and Gordon (1942) 66 CLR 452, per Starke J at 468. See also
Stenhouse v Coleman (1944) 69 CLR 457; R v Cox; Ex parte Smith (1945) 71 CLR 1; Re
Tracey; Ex parte Ryan (1989) 166 CLR 518, McWaters v Day (1989) 168 CLR 289; Re Nolan;
Ex parte Young (1991) 172 CLR 460; Re Tyler; Ex parte Foley (1994) 181 CLR 18; Re Colonel
Aird; Ex parte Alpert (2004) 220 CLR 308; White v Director of Military Prosecutions (2007)
231 CLR 570; Lane v Morrison (2009) 239 CLR 230; Private R v Cowen [2020] HCA 21.
White v Director of Military Prosecutions (2007) 231 CLR 570, [14].
Nolte, Georg and Krieger, Heike (2003), European Military Law Systems, De Gruyter Recht,
Berlin.
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•

Portugal.

It will be noted that these NATO outcomes are not the Australian experience.

1.1

JAG Calls for reform

The current ADF military justice system was established under the DFDA and
commenced operation on 3 July 1985. It made fundamental changes to the
scope and coverage of military discipline in terms of personnel and its legal
framework. In 2005, the Senate’s Report on “The Effectiveness of Australia’s
Military Justice System” prompted the Government to announce significant
reforms to the military justice system.
In 2007, the then Judge Advocate General (JAG) of the ADF,8 having reviewed
recent overseas superior court decisions on courts martial (Findlay v United
Kingdom, Grieves v the United Kingdom, and R v Genereux)

9

concluded and

forewarned that these cases had held that systems of military trials dependent
on ‘the chain of command’ for the exercise of critical trial discretions, were
fundamentally unfair and contrary to the human right to trial by an impartial
tribunal. He expected that unless there was a change to the ADF military justice
system that sooner or later ‘fairness and impartiality’ would be raised as an
appeal point from an Australian court martial.
He then turned to the then recent establishment in 2007 of the non-Chapter III
permanent Australian Military Court (AMC) which replaced the ad hoc convened
courts martial and Defence Force Magistrates’ (DFM) trials. He was hopeful that
the AMC would be successful in delivering fairness and impartiality to the ADF
as it was to operate “outside the chain of command”.
He then stated:
“I am pleased to say that in the past couple of years, reform of the
Australian military justice system, particularly the establishment of a

8
9

Maj Gen Justice Len Roberts-Smith.
Findlay v United Kingdom (1997) 24 EHRR 221, Grieves v the United Kingdom [2003] ECHR
688, R v Généreux [1992] 1 SCR 259.
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permanent military court (as opposed to ad hoc Service tribunals), has had
considerable regard for this decent and commendable standard [that is,
fairness and impartiality]. While we have not achieved all that I might have
hoped in our endeavours to bring the Australian military justice system
into alignment with the modern expectations of justice held by the
Australian people, I do believe that the already sound quality of justice
delivered to our service personnel by the existing system will be lifted to
a level at least heading towards best-practice as a result of the reforms to
which I will speak this morning.” 10
It was not to be. The AMC was doomed.
In 2009, in Lane v Morrison,11 the High Court of Australia unanimously declared
that the AMC was unconstitutional as it breached Chapter III as the AMC was
"established to make binding and authoritative decisions of guilt or innocence
independently of the chain of command of the defence forces"12 The AMC

exceeded the defence power, due to its existence “outside of the command
structure”.13

Because of the striking down of the AMC, in 2009 the Parliament restored the
“old” court martial system (inclusive of trials before DFMs) as an ‘interim
measure’ which had been in existence under the DFDA before the establishment
of the AMC. This also has meant that the recommendations of the 2005 Senate
Report have yet to be implemented. However, there were attempts made by two
successive federal Labor Governments to introduce completely new military
justice systems: one in 2010, Military Court of Australia Bill 2010 (Cth) and then
again in 2012, the Military Court of Australia Bill 2012 (Cth). Both Bills were
introduced to establish a properly constituted Chapter III military court to try

10

11

12

13

Maj Gen Justice Len Roberts-Smith, 2007 JUDICIAL CONFERENCE, WASHINGTON DC,
17 MAY 2007-05-03 https://defence.gov.au/JAG/20070523_AMCPaperJAG.pdf
(2009) 239 CLR 230
Lane v Morrison, (2009) 239 CLR 230 at [115] per Hayne, Heydon, Crennan, Kiefel and Bell
JJ.
Lane, v Morrison (2009) 239 CLR 230 at [13] per French CJ and Gummow J. The court
ordered - Declaration: Division 3 of Part VII of the DFDA was invalid.
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service offences under the DFDA but both these bills lapsed on the proroguing
of their respective Parliaments.
So, one may ask, is the resultant current Australian military justice system an
exemplar of an independent, impartial, best-practice military justice system?

It

seems not.
JAGs over recent years have looked at the system and have continued to warn
of changes necessary to ensure the better operation of the ADF military justice
system and current identifiable perceived risks to independence and impartiality
of service tribunals.
In 2019, Rear Admiral Justice Slattery wrote:14
As I identified in my 2017 and in my 2018 reports the DFDA faces a continuing
risk of procedural obsolescence due to the rapid evolution of criminal procedure
in civilian courts. On a regular periodic basis, the DFDA should pick up the best
civilian reforms to criminal procedure that can be applied to court martial and
DFM trials.

In 2020, Rear Admiral Justice Slattery again wrote:15
The beneficial reduction in jurisdictional uncertainty from Private R v Cowen16 will
nevertheless foreseeably lead to an expansion in the range of civilian offences
that the DMP may now have to consider in bringing charges against ADF
members under DFDA, s. 61(3). The decision may add to the burden of
investigative work that the JMPU (Joint Military Police Unit) is asked to undertake
and resource and may require the DMP to develop guidelines as to the kind of
civilian charges that are generally unsuited to trial in a military context.
… The Defence Legislation Amendment Act 2019 (the DLA Act) introduced
timely reforms to the DFDA. These reforms included the creation of the position
of DCJA. But one omission from the DLA Act requires early rectification. If the
14
15
16

JAG Annual Report 2019, [115]
JAG Annual Report 2020, [56], [76] – [80]
[2020] HCA 21, briefly, a DFM could determine this matter as it involved the violent assault
by a trained, serving member of the defence force upon another member of the force,
because she spurned his sexual advances, and this undermined service discipline, even
though away from actual service in the ADF.
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present form of the DFDA is not rectified, superior tribunal trials are at risk of
being challenged on the grounds that JAs are not sufficiently independent of
Command. I raised this matter in my 2018 report. The Parliament’s attention to
this issue in the near term is highly desirable.
The DLA Act ….. provides for CDF to terminate the appointment of members of
the JAs Panel. … This amendment usefully confined the available discretionary
termination power to ‘misbehaviour’, or an inability to perform duties ‘because
of physical or mental incapacity’.
But the amendment leaves any judgment as to what constitutes ‘misbehaviour’
to Command, and specifically to CDF alone. This structure should be corrected
as it may create a perception that JAs are not independent of Command.
….. The same division of power should be provided for in relation to a decision
to terminate from the JA’s panel. … (the DFDA) should be amended to provide
that JAs can only be dismissed by CDF with the concurrence of the JAG. This
would more closely reflect the independence from Command of CJA and DCJA,
who may only be dismissed from their respective offices by the JAG.

These are not the only outstanding issues concerning the independence and
impartiality of the military justice system. Recourse may also be had to 22
outstanding JAG recommendations for change to the military justice system
going back to 2009 which were contained in the JAG Report of 2017: 17
Amend Defence Force Discipline Act s 66 to permit the imposition of a general
1.

2009

sentence to be imposed for the entirety of the wrongdoing on which the offender

2010

stands convicted. Section 77 might provide a basis on which to structure a general
sentencing option

2.

2011

Review DFDA s 36 to clarify scope and intended operation of the offence of
'dangerous conduct'

3.

2011

Amend DFDA s 141 to also allow submission of pre-trial applications by the
prosecution.

4.

2011

Amend DFDA s 139 to allow for the accused to be absent from court during purely
procedural hearings
Amend DFDA s 78 to permit Service tribunals to suspend sentences of detention for

5.

2011

one course of conduct but determine for other reasons that the sentence should not
be suspended for another course of conduct

17

JAG, Annual Report, 2017, Annexure P
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6.

2011

Review appropriateness of a court martial President exercising judicial discretions.

2013

Ideally, consistent with the approach in DFDA s 134(1), all discretions that would

2014

ordinarily be given or exercised by a judge sitting with a jury in a civil criminal
proceeding should be vested in the Chief Judge Advocate and Judge Advocates

2011
2013
7.

2014

Legislation for a permanent military discipline system

2015
2016
2012
8.

2013

Report convictions and acquittals recorded by courts martial and Defence Force

2015

magistrates in Service newspapers
Amend DFDA s 162 to permit a reviewing authority, in reviewing whether the

9.

2012

punishment should be approved, to consider evidence not presented at the trial, only
where the evidence was not reasonably available during the proceedings
Amend DFDA s 188FM to clarify that the rank specified (Lieutenant Commander,

10. 2012

Major or Squadron Leader) is only a minimum qualification for the delegation of the
Registrar of Military Justice's powers and functions

2013
11. 2014

Appointment of third full-time and permanent Judge Advocate
Clarify by way of legislation the legal uncertainty as to whether the rules of evidence

12. 2013

to be applied by superior Service tribunals should be governed by the Evidence Act
1995 (Cth) or by the provisions of the relevant ACT legislation by virtue of the
operation of DFDA s 146

2013
13. 2016

Afford Judge Advocates greater independence, e.g. by way of permanent
appointment for a term of years by the Governor General in Council in a way that is
analogous to that adopted for the Military Judges of the former Australian Military
Court
Adjust the respective roles of the Judge Advocate and the President of a court
martial. An option for consideration is that the Judge Advocate presides, and the

14. 2013

panel of officers appointed as members of the court martial have a role analogous to
that of a jury in a civilian trial. The court martial panel would be the sole arbiters of
matters of fact with a clear distinction between the conduct of the trial according to
law and the adjudication of guilt or innocence. If the Judge Advocate were to preside,
this would offer significant advantages in terms of dealing with pre-trial matters.
Afford Judge Advocates more direct involvement in the sentencing process under

2013

Part IV of the DFDA for courts martial. Judge Advocates should preside over the

15. 2014

sentencing process and be part of the private deliberative processes of the court

9

martial. Judge Advocates should have a second or casting vote if a simple majority
cannot otherwise be achieved. Courts martial should also be required to give reasons
for sentence to increase the transparency of the process.
2011
16. 2014

Review the powers of the court martial president to make protective and nonpublication orders, consistent with civil criminal courts

2013
17. 2014

Create a permanent court martial that can deal with pre-trial issues
Amend DFDA s 153 to preclude a reviewing authority from considering a petition

18. 2014

against the severity of punishment, where that reviewing authority has already
conducted an earlier review
Review the arrangements for the early release of a Defence member sentenced to

19. 2015

imprisonment on condition of good behaviour in view of the removal of recognisance
release orders
Amend the election scheme in summary authority proceedings to allow an accused a

20. 2015

right to elect trial by a superior Service tribunal at only one point in the dealing and
trial processes
Introduce provisions into the DFDA to reduce delay and inefficiency in the conduct of

21. 2016

criminal trials as have long been used in civilian criminal courts eg. Criminal Procedure
Act 1986 (NSW) Ch 3 Pt 3 Div 3
Three levels of internal review of guilty findings (automatic review by command,

22. 2016

petition for review by a reviewing authority and request for further review by CDF /
Service Chief) and an external appeal process (Defence Force Discipline Appeals
Tribunal) does not represent best practice and requires further consideration

So here we are, in the second decade of the 21st century, where the Australian
military justice system is still part of the “chain of command” with all the risks
identified by the Senate in 2005 and the multiple unimplemented JAG
Recommendations from 2007 to 2020. Add to this, we now have a new federal
Labor Government, elected on 21 May 2022, which for the purposes of this
seminar only, I suggest may or might have a possible continued determination
to implement matters left undone from when it was last in government: the
prorogued Military Court of Australia Bill 2012 (Cth).
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If the government does have a renewed interest in reformation of the ADF
military justice system, how might we reimagine such a new ADF military system
might operate in peacetime and in time of war?
I wish to raise for discussion in this seminar, briefly in the time we have this
evening, some proposals for new structures for the ADF and its military justice
system cognisant of the Senate 2005 Report and the JAG recommendations and
some thoughts of my own.

1.2 Synopsis of proposals in this paper
These proposals include what I describe as some “further or alternative or
possible” propositions:
1. the establishment of a specialist Chapter III military court to sit in Australia
in which more serious service offences are to be charged on indictment
requiring a trial before a Chapter III military court judge and a civilian jury;
2. a new form of service tribunal to address the problem where a Chapter III
military court cannot, and, or will not, sit outside Australia in war or warlike operations, to hear trials of service offences being the Australian
Court Martial Tribunal. The ACMT will be presided over by a presidential

member sitting with a military jury of either six or 12 members (depending
on the seriousness of the service offence); or,
3. alternatively, the ACMT should take the place of all service tribunals in
peacetime and in war.
4. possibly, recourse to the Territories Power in s122 of the Constitution to
establish a specialist military court escaping the confines of Chapter III.

11

2.0

The establishment of a specialist Chapter III military court to
sit in Australia in which more serious service offences are to be
charged on indictment requiring a trial before a Chapter III
military court judge and a civilian jury

2.1

Essential elements of a properly constituted Chapter III
military court

Courts martial ‘apparently’18 do not and cannot exercise the judicial power of the
Commonwealth as contemplated by Chapter III of the Constitution. The
decision-making by those who preside must be exercised judicially which,
logically, carries with it the rights to, and requirements of, an independent and
impartial trial. Furthermore, pursuant to the principles of international law, if
decision makers are determining rights and obligations or criminal charges, then
they are ‘courts’ in the sense they must act independently and impartially in what
they do.
Before any Bill to establish the military court is recommended to the Parliament
its compatibility with human rights and freedoms must be considered19 and this
includes a reference to Article 1420 of the International Covenant on Civil and

18
19

20

(1945) 71 CLR 1, 23.
Being those recognised or declared in the international instruments listed in s3 of the
Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).
Adopted and opened for signature, ratification, and accession by General
Assembly resolution 2200A (XXI) of 16 December 1966 — entry into force
23 March 1976, in accordance with Article 49
Article 14:
1. All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights and
obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established
by law. The press and the public may be excluded from all or part of a
trial for reasons of morals, public order (ordre public) or national security
in a democratic society, or when the interest of the private lives of the
parties so requires, or to the extent strictly necessary in the opinion of
the court in special circumstances where publicity would prejudice the
interests of justice; but any judgement rendered in a criminal case or in
a suit at law shall be made public except where the interest of juvenile

12

Political Rights (ICCPR). Although of itself, this instrument does not confer a right
to trial by jury, it does require a trial before an impartial and independent tribunal.
To meet the requirements of independence and impartiality, it is argued the
military court to be established under Chapter III of the Constitution must be a
specialist court which would be staffed with specialist judges.21 Consistent with

21

persons otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children.
2. Everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.
3. In the determination of any criminal charge against him, everyone shall
be entitled to the following minimum guarantees, in full equality:
(a) To be informed promptly and in detail in a language which he
understands of the nature and cause of the charge against him;
(b) To have adequate time and facilities for the preparation of his
defence and to communicate with counsel of his own choosing;
(c) To be tried without undue delay;
(d) To be tried in his presence, and to defend himself in person or
through legal assistance of his own choosing; to be informed, if he
does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of justice
so require, and without payment by him in any such case if he does
not have sufficient means to pay for it;
(e) To examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against him;
(f) To have the free assistance of an interpreter if he cannot understand
or speak the language used in court;
(g) Not to be compelled to testify against himself or to confess guilt.
4. In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.
5. Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.
6. When a person has by a final decision been convicted of a criminal
offence and when subsequently his conviction has been reversed or he
has been pardoned on the grounds that a new or newly discovered fact
shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be
compensated according to law, unless it is proved that the non-disclosure
of the unknown fact in time is wholly or partly attributable to him.
7. No one shall be liable to be tried or punished again for an offence for
which he has already been finally convicted or acquitted in accordance
with the law and penal procedure of each country.
As in the requirements for appointments to the Family Court judges - See Family Law Act
1975 (Cth), s22(2), a person shall not be appointed as a Judge unless:
1. the person is or has been a Judge of another court created by the Parliament or of a
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the requirements of a specialist court, the military court should be a superior
court of record comprising judicial officers who, by reason of their experience or
training, understand the nature of service in the ADF.22
However, to maintain and protect the independence of judicial officers
appointed to such a specialist court from within the ranks of the ADF it would be
a requirement that no judicial officer may concurrently hold any position in the
ADF. That is, they may no longer be members of the ADF in any capacity and
would have to resign their commissions.
Given the likely small size of the military court,23 especially in peacetime, judicial
officers appointed to the military court are likely to hold dual commissions in
other federal courts on the same terms and conditions and provided with judicial
tenure to the age of 70 as required by Chapter III of the Constitution.

2.2

Jurisdiction of the military court

2.2.1 Original jurisdiction

The proposed military court will be vested with the power to imprison.24
Accordingly, its federal jurisdiction is best understood to be criminal in effect and
its original jurisdiction25 may be modelled on Part III, Division 1A of the Federal

22

23

24

25

court of a State or has been enrolled as a legal practitioner of the High Court or of the
Supreme Court of a State or Territory for not less than 5 years; and
2. by reason of training, experience and personality, the person is a suitable person to
deal with matters of family law.
In this respect, in its consideration of the MCAB 2012, the Senate Committee noted a
submission from the Australian Defence Association which expressed its concern that
‘there is no standard or criterion as to what this experience or training is to consist of, or
how the training or experience is to be attained, measured or indeed how long its duration
needs to be’. Submission, 9.
Between 2011 and 2017, there were on average, 50 courts martial and/or DFM trials per
year.
Appendix 2 – Punishments.
The enabling legislation establishing the military court may also provide it with such other
jurisdiction as is vested in it by the Parliament: cf MCAB 2012, cl 63(1).
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Court of Australia Act 1976 (Cth) (FCA),26 which established that court’s specialist
federal criminal cartel jurisdiction. Using this Part of the Act as a guide, the
original jurisdiction27 of the proposed military court to try specific serious ‘service
offences’ under the DFDA can be established.
The definition of ‘service offence’ is contained in s3 of the DFDA,28 that is, as
being an offence against the DFDA or the regulations; or, an offence which is an
ancillary offence29 in relation to an offence against the DFDA or the regulations;
and was committed by a person at a time when the person was a defence
member or a defence civilian, 30 will remain unchanged.

Section 23AA, FCA Act 1976 (Cth) sets out the “Background and simplified outline” of the
Division:
The following is background to, and a simplified outline of, this Division:
• This Division sets out procedures to be followed during criminal proceedings in the Court
relating to certain indictable offences.
• This Division does not confer jurisdiction on the Court in relation to indictable offences.
Other provisions need to have done this.
• This Division does not set out all of the procedures to be followed during these criminal
proceedings. It is supplemented by procedures set out in the Rules of Court, and also by
procedures set out in:
(a) State and Territory laws; and
(b) Rules of Court of State and Territory courts;
as applied by sections 68, 68B and 68C of the Judiciary Act 1903.
• The procedures set out in this Division include procedures about the following:
(a) preparing, amending and filing indictments;
(b) pre-trial hearings and disclosure;
(c) empanelling and discharging juries;
(d) pleas and verdicts;
(e) persons committed to the Court for sentencing.
27
The original jurisdiction may also include any jurisdiction vested in it to hear and determine
certain appeals from decisions of persons, authorities or tribunals other than courts. This
may be done by express provision, or, by the operation of s15C of the Acts Interpretation
Act 1901 (Cth) to a provision that authorises a proceeding to be instituted in the military
court in relation to a matter.
28
There are 144 offences – see Appendix 1 - Service Offences.
29
This means an offence against section 11.1, 11.4 or 11.5 of the Criminal Code; or section
6 of the Crimes Act 1914 (Cth), that relates to that other offence.
30
"defence civilian" means a person (other than a defence member) who:
(a) with the authority of an authorized officer accompanies a part of the Defence Force
that is:
(i) outside Australia or
(ii) on operations against the enemy; and
26
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It is recognized the FCA’s cartel jurisdiction proceeds on the basis that charges
laid in the FCA must be for indictable offences and, therefore, they must be heard
before a judge and jury. Whether charges of ‘service offences’ in the proposed
military court should be ‘on indictment’ is addressed in detail below.31
Upon the establishment of the military court, summary authorities32 will continue
to be retained under the DFDA. This will permit commanding officers, within the
military chain of command, to deal summarily with service offences which are
more disciplinary in character. Most service offences, which are less serious in
nature, will continue to be heard and determined by those summary authorities,
as has been the case since the enactment of the DFDA.

2.2.2 Conferral of other jurisdiction on the military court

As the proposed military court is to be a specialist military court, it may be
expedient to confer upon it concurrent jurisdiction to hear and determine matters
which would then contribute to what could become military law related
jurisprudence. Such a step may also add to the attraction of appointment to the
military court if the original jurisdiction, whilst specialist, extended beyond purely
military disciplinary law. Examples of some areas of law, currently falling under
the responsibility of the Minister for Defence, and consequently, having a military
connexion, which may be convenient to be placed within an expanded
jurisprudence could include, inter alia, the following:

31
32

(b) has consented, in writing, to subject himself or herself to Defence Force discipline
while so accompanying that part of the Defence Force.
Part 3.0.
There are three different levels of summary authority: ‘superior summary authorities’,
‘commanding officers’ and ‘subordinate summary authorities’. The CDF and the Service
Chiefs appoint superior summary authorities who are commanders (generally without legal
qualifications). Under the DFDA, all commanding officers are able to exercise disciplinary
powers. In turn, commanding officers appoint subordinate summary authorities who are
generally of a lower rank.
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2.2.2.1

Piracy offences

Once thought of as acts afflicting an earlier period of history, in modern times
piracy has become a scourge for both shipping and airlines.
The Royal Australian Navy is currently deployed on Operation RESOLUTE which
is the ADF's contribution to the Whole-of-Government effort to protect
Australia's borders and offshore maritime interests.33 It is the only ADF operation
which currently defends the Australian homeland. The Area of Operations which
is involved covers approximately 10 per cent of the world's surface and includes
Australia's Exclusive Economic Zone which extends up to 200 nautical miles
around the mainland. Each of Christmas, Cocos, Keeling, Norfolk, Heard,
Macquarie and Lord Howe Islands also fall within the Operation RESOLUTE
boundaries. The ADF undertakes this Operation to protect Australia's maritime
domain from security threats including piracy, robbery and violence at sea.
‘Piracy’ is defined in Part IV of the Crimes Act 1914 (Cth), as an act of violence,
detention or depredation committed for private ends by the crew or passengers
of a private ship or aircraft, and directed: 34
(a) if the act is done on the high seas or in the coastal sea of Australia  against
another ship or aircraft or against persons or property on board another
ship or aircraft; or
(b) if the act is done in a place beyond the jurisdiction of any country - against
a ship, aircraft, persons or property.
The Crimes Act 1914 (Cth)35 also establishes the offence of operating a piratecontrolled ship or aircraft. Jurisdiction for both of these offences applies
irrespective of the nationality of the perpetrators or the victims, the flag state of
the vessels involved, or of any connection with Australia. However, the Attorney
General's consent is required for Australian authorities to prosecute for an
offence against Part IV.36

33

34
35
36

Royal
Australian
Navy,
Daily
News,
Operation
<http://news.navy.gov.au/?tpid=94&tpl=13>, 3 January 2019
Crimes Act 1914 (Cth), s51.
Crimes Act 1914 (Cth), s53.
Crimes Act 1914 (Cth), s55.

RESOLUTE,
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Additionally, the Crimes (Ships and Fixed Platforms) Act 1992 (Cth) implements

Australia's international legal obligations to prosecute and punish acts of maritime
violence as provided for in the Convention for the Suppression of Unlawful Acts
Against the Safety of Maritime Navigation (1988) and the Protocol for the

Suppression of Unlawful Acts against the Safety of Fixed Platforms Located on the
Continental Shelf (1988). The Attorney General’s consent is required for
prosecutions for most offences under the Act.37 Prima facie, offences under the Act
extend to relevant acts, matters and things outside Australia and to all persons
whatever their nationality or citizenship.38 However, for most offences proceedings
cannot be commenced unless one or more enumerated elements are present
linking the offence to Australia or to a State Party to the relevant international
instrument.39 Such an element would be present where, for example, the ship
concerned was an Australian ship or where the alleged offender was a national
of Australia or of a State Party to the relevant instrument.
In relation to all of the abovementioned criminal offences, a strong association

with the activities of the ADF may be observed and as charges for these offences
may only be laid with the consent of the Commonwealth Attorney General, and
all charges are to be heard in a court of competent jurisdiction, they may,
therefore, quite conveniently be heard and determined in the military court.
2.2.2.2

Genocide and Crimes against Humanity

The ADF is involved in military operations overseas in theatres of conflict where
many appalling and disgraceful acts, such as, genocide and crimes against
humanity have been committed by others. Genocide, crimes against humanity
and war crimes40 are prohibited under Division 268 of the Criminal Code Act 1995
(Cth) (Commonwealth Criminal Code). Torture itself is prohibited under Division
274 of the Commonwealth Criminal Code. All of these offences are subject to

37
38
39
40

Crimes (Ships and Fixed Platforms) Act 1992 (Cth), s30.
Crimes (Ships and Fixed Platforms) Act 1992 (Cth), s5.
Crimes (Ships and Fixed Platforms) Act 1992 (Cth), ss18 and 29.
Other than those covered by the War Crimes Act 1945 (Cth).
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category D jurisdiction, which is defined41 as applying whether or not the conduct
constituting the alleged offence, or a result of the conduct constituting the
alleged offence, occurs in Australia. There is no requirement the alleged victim
or perpetrator be an Australian citizen, resident or body corporate.
As these offences are topical and influenced by realpolitik, the Attorney
General’s consent is required before a prosecution may be commenced for an
offence under Division 268.42 For an offence under Division 274, the Attorney
General’s consent is required where the conduct constituting the alleged offence
occurred wholly outside Australia.43 In exercising discretion as to whether to
consent to a prosecution, the Attorney General may have regard to matters
including considerations of international law, practice and comity, prosecution
action that is being or might be brought, in a foreign country, and other matters
of public interest.
In relation to all of the abovementioned criminal offences, it may be argued there

is a strong association with the activities of the ADF and as charges or these
offences may only be laid with the consent of the Commonwealth Attorney
General, and all charges are to be heard in a court of competent jurisdiction, they
may, therefore, quite conveniently be heard and determined in the military court.
2.2.2.3

Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 (Cth)

This Act, together with concurrent associated jurisdiction arising under the
Charter of the United Nations Act 1945 (Cth), Crimes (Biological Weapons) Act
1978, Chemical Weapons (Prohibitions) Act 1976 (Cth) and the Autonomous
Sanctions Act 2011 (Cth), makes it an offence for a person or organization to help
other States develop weapons of mass destruction. These weapons are defined
as nuclear, biological, and chemical weapons. The Act does not implement
specific treaty obligations but is intended to act as a “safety net” closing any
loopholes in relation to international trade in weapons of mass destruction not

41
42
43

Commonwealth Criminal Code, s154.
Commonwealth Criminal Code, s268.128.
Commonwealth Criminal Code, s274.3.
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covered by the Crimes (Biological Weapons) Act 1978 (Cth) and the Chemical
Weapons (Prohibitions) Act 1976 (Cth).
The Act44 provides that where a person supplies goods to another, believing or
suspecting on reasonable grounds that the goods may be used in a programme
for the development, production, acquisition or stockpiling of weapons of mass
destruction, that person is guilty of an offence punishable by imprisonment for a
maximum of 8 years. The person is not guilty of an offence if the supply of goods
is authorized by a permit45 or if the Minister has issued the person with a written
notice.46
The Act47 sets out the prohibition and exemptions concerning the export of
goods which are not regulated under the Customs Acts 1901 (Cth). The Act48
also attributes the belief and suspicion of a director, employee or agent, acting
within his or her authority, to the relevant corporation, unless the corporation
proves it took reasonable precautions and exercised due diligence to avoid the
conduct.

To understand how this specialist criminal jurisdiction may be enlivened in the
military court a recent example may suffice. On 17 December 2017,49 the
Australian Federal Police charged a man with 2 charges under the Weapons of
Mass Destruction (Prevention of Proliferation) Act 1995 (Cth) for allegedly
providing services, being brokering services, which would or may assist a
weapons of mass destruction program, and the provision of the services was not
authorised by a permit or written notice, contrary to s 11 of the Act. The man was
also charged with two offences under the Charter of the United Nations Act 1945
(Cth) of allegedly being engaged in conduct which contravened a United Nations
sanction enforcement law, namely the provision of brokering services for the sale
44
45
46
47

48
49

Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 (Cth), s9.
Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 (Cth), s13.
Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 (Cth), s12.
Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 (Cth), s10. Section 11,
which is almost identical to s10, concerns the provision of services rather than goods to
another person.
Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 (Cth), s15.
Australian Federal Police, Media Release, AFP investigation uncovers alleged breaches of
UN Sanctions and Weapons of Mass Destruction Act in Australia, 17 December 2017.
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of missiles and related expertise from the Democratic People’s Republic of Korea
(DPRK), contrary to s 27(1) of the Charter of the United Nations Act 1945 (Cth)
and reg 11(2) of the Charter of the United Nations (Sanctions – Democratic
People’s Republic of Korea) Regulations 2008 (Cth). He was further charged with
2 charges under the Autonomous Sanctions Act 2011 (Cth), in that he was
alleged to have engaged in conduct which contravened a sanction law, namely
the provision to a person or entity of a brokering service for the sale of coal from
the DPRK, which assisted with or was provided in relation to an extractive or
related industry in the DPRK, contrary to s 16(1) of the Autonomous Sanctions
Act 2011 (Cth) and regulation 13(1) of the Autonomous Sanctions Regulations
2011 (Cth).
In relation to all the above criminal offences, there is a strong association with

the activities of the ADF as they involve a threat to the defence of the nation and
as all charges are to be heard in a court of competent jurisdiction, they may quite
conveniently be heard and determined in the military court.
2.2.2.4

War Crimes Act 1945 (Cth)

The War Crimes Act 1945 (Cth) is now an historical anomaly given the effluxion
of time which has passed since the end of World War II. Very few survivors remain.
However, its existence highlights a consequence of the conclusion of
international conflict between nations and when, in this instance, Australia was a
victor, certain international obligations with respect to charging the enemy with
the commission of offences for alleged atrocities requires a court of competent
jurisdiction.

The Act authorized the establishment of Australian Military Tribunals for the
purpose of hearing trials against Japanese for alleged crimes in World War II. As
it transpired, no Japanese was ever charged under the Act. In 1988, the

21

Australian Government amended the original legislation to provide for the
prosecution of war crimes committed in Europe during World War II.50
Consequently, only three cases have been commenced under the Act and of
these charges laid, two defendants were acquitted for lack of evidence at the
committal stage of proceedings. The only defendant to be tried unsuccessfully
challenged the constitutional validity of the legislation,51 however, he was
acquitted by the jury at the trial stage of proceedings as the prosecution was not
able to prove the charges beyond reasonable doubt.
Whilst the number of detected offences under the War Crimes Act 1945 (Cth) will
dissipate by natural attrition given the lengthening years since the conclusion of
World War II, other categories of war crimes are likely to accrue given the
involvement of Australian citizens in recent theatres of conflict involving conflicts
in Syria and Iraq which have for the first time in many years brought to the public
consciousness the issue of war criminals in Australia and will present complex
issues for the Parliament to consider.52
2.2.2.5

Veterans’ Entitlements and ADF members’ Compensation

Veterans are former ADF members. The nation owes these individuals and
current serving members of the ADF respect and a fair hearing regarding claims
for compensation for injuries suffered during service.
Military compensation in Australia is provided through three overlapping
schemes being the Military Rehabilitation and Compensation Act 2004 (Cth), the
Safety, Rehabilitation and Compensation (Defence-related Claims) Act 1988 (Cth)
and the Veterans’ Entitlements Act 1986 (Cth). 53

50

51
52

53

Although an old Act of Parliament covering the outcome of activities in World War II, the
Act has been relatively recently amended by the War Crimes Amendment Act 1988 (Cth);
the War Crimes Amendment Act 1999, and the Law and Justice Legislation Amendment
(application of Criminal Code) Act 2001.
Commonwealth v. Polyukovich (1991) 172 CLR 501.
Gideon Boas and Pascale Chifflet, Suspected War Criminals in Australia: Law and Policy,
(2016) 40(1) MULR 46.
R Creyke, D Stephens and P Sutherland (eds), Military Law in Australia, (Federation Press,
2019), Chapter 25, ‘Military Compensation, Superannuation and Insurance’, 282 – 326.

22

Serving defence members and veterans can initially pursue claims for
compensation before the specialist boards established under the respective
Acts. However, if aggrieved with the outcome of a determination, the claimant
may seek a review before the Australian Administrative Tribunal (AAT).
Appeals from the AAT in this area of military entitlement54 and compensation
should be heard and determined by the military court rather than from the AAT
to the FCA.
To facilitate this avenue of appeal would require consequential amendments to
the Administrative Appeals Tribunal Act 1975 (Cth), Part IVA, to direct appeals
on questions of law in those types of appeals to the military court rather than to
the FCA. It is argued, such a specifically directed set of appeals should base an
amendment styled on s44AAA, which authorises appeals to the FCFCA (here the
military court) in respect of child support matters (here military and veterans’
appeals) rather than to the FCA.

2.3

Structure of the military court

The Court Martial and Defence Force Magistrate Rules 200955 contain a current
list of 144 service offences56 against the DFDA,57 the Defence Force Discipline
Regulations 1995 (Cth)58 and the Criminal Code59 which are all currently triable
before a court martial or DFM. It is proposed that these offences all be triable in
the proposed military court.
Of these 144 service offences, the MCAB 2012 contained a list of 22 of the more
serious service offences60 (referred to as Schedule 1 Offences, see Table1 below).

54

55

56
57
58
59

60

For example, Veterans’ Entitlements Act 1986, ss115R, 155A(1), 175(1), 175(1A), 175(2),
175(2A), 175(2B) 175(2C), 175(2D), 175(4) and 175(5).
Court Martial and Defence Force Magistrate Rules 2009 (Cth), Legislative Instrument No
296 (CM&DFM Rules)
Set out in Appendix 1 – Service Offences
CM&DFM Rules, Schedule 1, Part 1.
CM&DFM Rules, Schedule 1, Part 2.
CM&DFM Rules, Schedule 1, Part 3 dealing with attempts, procuring, aiding and abetting
and the like.
MCAB 2012, cl 20.
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Schedule 1 Offences relate to operations against the enemy, mutiny, desertion
and ordering the commission of a service offence for which the most serious
penalties can be imposed under the DFDA.
Table 1 – MCAB 2012 Proposed Schedule 1 Offences

Proposed Schedule 1 Service Offence

Abandoning or surrendering a post61
Causing the capture or destruction of a service ship, aircraft or vehicle62
Aiding the enemy while captured63
Providing the enemy with material assistance64
Harbouring enemies65
Offences relating to signals and messages66
Failing to carry out orders67
Imperilling the success of operations68
Communicating with the enemy69
Failing to report information received from the enemy70
Offence committed with intent to assist the enemy71
Mutiny72
Mutiny in connection with service against enemy73
Failing to suppress mutiny in connection with service against enemy74
Desertion75
Dangerous conduct76
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76

DFDA, s15(1).
DFDA, s15A(1).
DFDA, s15B(1).
DFDA, s15C(1).
DFDA, s15D(1).
DFDA, s15E(1).
DFDA, s15F(1).
DFDA, s15G(1).
DFDA, s16(1).
DFDA, s16A(1).
DFDA, s16B(1).
DFDA, s20(1).
DFDA, s20(2).
DFDA, s21(2).
DFDA, s22(1) and s22(2).
DFDA, s36(1).
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Proposed Schedule 1 Service Offence

Dealing in or possession of prohibited drugs77
Engaging in conduct in the Jervis Bay Territory that is a Territory offence78
Commanding or ordering service offence to be committed79

The MCAB 2012, proposed the establishment of two divisions of a military court:
•

An Appellate and Superior Division (Superior Division) constituted by
judges of FCA status (herein Justices); and

•

A General Division constituted by Federal Magistrates of the Federal
Magistrates Court of Australia (FMC).80

The MCAB 2012 provided more serious service offences, listed as Schedule 1
Offences,81 were to be heard by the Superior Division. All other service offences
were to be triable in the General Division.
Committing a Schedule 1 Offence falls within the higher range of maximum
punishments which provides for a maximum penalty of between five years and
life imprisonment, 82 and for which consent for prosecution in the military justice
system was first required by the DMP from the Commonwealth DPP. It is also
notable the Superior Division was also to conduct trials of offences against s 61
of the DFDA (picking up the civilian criminal law in force in the Jervis Bay
Territory) where the maximum punishment is between 10 years and life
77
78

79

80
81
82

DFDA, s59(1).
DFDA, s61(1) if: (a) the Territory offence concerned is an offence referred to in s63(1)(a)(i),
(ia), (ii) or (iii) or s63(1)(b) of the DFDA; or (b) the fixed or maximum punishment for the
Territory offence concerned is imprisonment for 10 years or more; or, DFDA, s61(2) if: (a)
the Territory offence concerned is an offence referred to in s63(1)(a)(i), (ia), (ii) or (iii) or
s63(1)(b) of the DFDA; or (b) the fixed or maximum punishment for the Territory offence
concerned is imprisonment for 10 years or more; or, DFDA, s61(3) if: (a) the Territory
offence concerned is an offence referred to in s63(1)(a)(i), (ia), (ii) or (iii) or s63(1)(b) of the
DFDA; or (b) the fixed or maximum punishment for the Territory offence concerned is
imprisonment for 10 years or more.
DFDA s62(1) if: (a) the relevant service offence referred to in s62(1) is based on a Territory
offence referred to in s63(1)(a)(i), (ia), (ii) or (iii) or paragraph 63(1)(b) of the DFDA; or (b) the
fixed or maximum punishment for the relevant service offence referred to in s62(1) is
imprisonment for 10 years or more.
MCAB 2012, cl 9(3)(b).
Table 1 above.
MCAB 2012, Explanatory Memorandum, [11].
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imprisonment and, for which, if tried in the civilian criminal courts, would have
been treated as indictable offences triable which must be tried before a judge
and jury. 83
However, where a person was charged with several service offences, including
offences proposed as Schedule 1 Offences, the Chief Justice of the military court
(CJM) was to be able to direct that all charges could be dealt with together in
the Superior Division.84
In 2013, the FMC was restructured and renamed as the Federal Circuit Court of
Australia and now forms part of the Federal Circuit and Family Court of Australia
Act 2021 (Cth). A consequence of this change was that those judicial officers of
the FMC who were styled as ‘Federal Magistrates’ were redesignated as Federal
Circuit Court judges (herein Judges).
It is useful to recall the FCCA was created to deal with less complex cases, that
is, when compared to those dealt with in the FCA and the FamCA. However, and
throughout its existence, the FCCA’s work remains primarily in areas of family
law, bankruptcy and migration law. Its jurisdiction also extends to areas of
workplace relations, privacy, admiralty, copyright and trade practices law. It will
be observed that no part of its jurisdiction may be considered criminal or quasicriminal and judges appointed to the FCCA are most unlikely to have had any
meaningful criminal law experience.85
The Explanatory Memorandum to the MCAB 2012 contains no reasoning in
support of the proposed two divisional structure of the military court nor why
there should be two different levels of judicial officers dealing with the trial of
service offences. It merely refers to clause 65 whereby certain matters are to be
dealt with in their respective Divisions:

83
84
85

The ‘indictment’ issue is discussed in Part 3.0.
MCAB 2012, Explanatory Memorandum, [138].
A similar observation may be made from a review of FCA judges which is predominately
comprised of commercial and taxation lawyers.
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65 Exercise of original jurisdiction
General Division
(1)

The original jurisdiction of the Military Court (other than jurisdiction in
respect of a proceeding referred to in subsection (2)) is to be exercised in
the General Division by a single Federal Magistrate.

Appellate and Superior Division
(2)

The original jurisdiction of the Military Court is to be exercised in the
Appellate and Superior Division if:
(a) the proceeding is for the trial of a charge of a Schedule 1 offence; or
(b) the proceeding is in respect of:
(i)

an appeal from a determination of a court martial or a Defence
Force magistrate under Schedule 3B to the Defence Force
Discipline Act 1982; or

(ii) a question of law referred to the Full Court under that Schedule;
or
(c) the Chief Justice directs (whether before or after a proceeding is
instituted) that the proceeding is to be heard and determined in the
Appellate and Superior Division.
(3)

Jurisdiction in respect of a proceeding referred to in paragraph (2)(a) or (c)
is to be exercised by a single Judge.

(4)

Except as otherwise provided by this Act or the Defence Force Discipline
Act 1982, jurisdiction in respect of a proceeding referred to in paragraph
(2)(b) is to be exercised by a Full Court.

As there was no good reason advanced by the Government to formally divide
the military court into two legislated divisions, it should not occur by legislation.
The military court should be constituted as a single court, without legislated
divisions, staffed by a mixture of Justices and Judges with the order for the
despatch of the business of the military court being the preserve of the CJM and
the Rules of Court.86
Consistent with other Chapter III courts, appointment to the military court would
be by appointment, first, as a judge of another federal court, and, secondly being
86

This is consistent with MCAB 2012, cl 53 which proposed the CJM be responsible for
ensuring the effective, orderly, and expeditious discharge of the business of the court as a
whole and of each Division.
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coincident, as a justice or a judge to the military court, by the Governor General
by commission on the recommendation of the Attorney General, after
consultation with the Minister for Defence.
The criteria87 for judicial appointment to the military court must be consistent with
appointments to other federal courts, and consistent with another specialist
court, the prime example being appointments to the Family Court Division 1 of
the FCFC.88 The legislation must provide specific criteria for judicial appointment
to the military court. A person should not be appointed to the military court
unless, by reason of training, experience and personality, the person is a suitable
person to deal with matters of military disciplinary law and understands the
nature and culture of military service in the ADF. While the criteria concerning
experience and training may be met by demonstrating prior service in the ADF,
there may be other ways in which a candidate may gain the relevant experience
or training which would make them suitable for appointment to the court.89
The MCAB 201290 provided for Federal Magistrates to be appointed to the
military court on a part-time basis. This procedure should be adopted for the
military court as it permit for the appointment of FCFC Judges on a part-time
basis and provide flexibility to the CJM in managing the workload of the military
court.
In order to protect the independence and impartiality of the military court legal
officers currently serving in the ADF will not be eligible for appointment.91 They
must first resign from the ADF and, therefore, free themselves from ‘the chain of
command’ before being able to accept any judicial appointment to the military
87
88

MCAB 2012, cl 3(a).
See Family Law Act 1975 (Cth), s22(2), a person shall not be appointed as a Judge unless:
3.
the person is or has been a Judge of another court created by the Parliament or of
a court of a State or has been enrolled as a legal practitioner of the High Court or of
the Supreme Court of a State or Territory for not less than 5 years; and

4.
89

90
91

by reason of training, experience and personality, the person is a suitable person to
deal with matters of family law.
For example, an academic with experience in the area of military justice or the operations
of the ADF.
MCAB 2012, cl 22.
MCAB 2012, cl 11(4).
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court. This process is necessary because so long as they remain part of the ADF
they are considered to be part of the chain of command and, therefore, not
perceived as being impartial and independent. Additionally, once appointed,
judicial officers will no longer be eligible for recruitment into the ADF in any role.92
Under the MCAB 2012 the structure of the military court, and the charges which
could be tried in each of its Divisions, were as represented in Diagram 1 below.93
Diagram 1. MCAB 2012 Proposed Structure of the military court (post-FCFCA restructure)

It is notable the MCAB 2012 recommended an appellate jurisdiction within the
Superior Division for all appeals within the military court. This seems to have
envisaged many judges to be able to hear appeals and run trials. However, it is
argued the military court should not exercise an appellate jurisdiction especially
given the likely small number of cases it will hear. It should only exercise a limited
appellate jurisdiction for minor procedural appeals from a Judge to a Justice or
a review from the Registrar to a Justice, for instance, for an extension of time to
take steps. Additionally, there is one further proposed area which requires an
appellate supervisory jurisdiction, and this is for the purposes of the military court
hearing interlocutory applications in connection with an appeal to the Full Court
of the FCA from what is termed in this paper, the Australian Court Martial
Tribunal, (ACMT). This will be analysed further in Part 5.0 below.

92

93

For example, this would render any member of the military court ineligible to serve as
Judge-Advocate General. See also MCAB 2012, cl 11.
MCAB 2012, Explanatory Memorandum, [15] Diagram 1.
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Because of the recommendations advanced in this paper, the proposed structure
of the military court, and the types of charges to be tried by its single division, is
represented in Diagram 2 below.
Diagram 2. proposed structure of the military court

2.3.1 Right of service member to elect for trial in the military court

Consistent with the drafting of the Transitional Bill 2012,94 prior to a charge may
be heard before a summary authority, an ADF member is to have a right to elect
to be tried in the military court rather than before the summary authority.95 This
election is available from the moment the ADF member is charged with an
offence until the entry of a plea at a trial before a summary authority. Currently,
ADF members charged with less serious service offences to be tried by a
summary authority do not have the right to elect to be tried by a court martial or
a DFM on every charge.
Consequently, the election procedure will enable an accused to have charges of
service offences heard and determined by an independent and impartial tribunal
- outside the chain of command. Conversely, the legislation should also provide
a power for a summary authority itself to refer service offences for trial in the
military court where it seems just and fair to do so.
94

95

Military Court (Transitional Provisions and Consequential Amendments) Bill 2012,
(Transitional Bill) Schedule 1, proposed amending DFDA, to insert a new Division 1, Part
VII “Election by accused person for trial by Military Court”.
There will be no right to appeal to the military court from a decision of a summary authority.
This will continue to be dealt with within the chain of command under DFDA, Part VIIIA,
Division 2 by the Reviewing Authority.
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2.4

Abolition of the DFDAT

Upon the establishment of the military court the DFDAT is to be abolished. The
DFDAT was established under the Defence Force Discipline Appeals Act 1955
(Cth) and is vested with jurisdiction to conduct appeals from courts martial and
DFMs (and previously, the AMC). However, as the DFDAT is a non-judicial body,
it is not constitutionally able to review the decisions of a Chapter III court. As
argued below, the jurisdiction of the DFDAT will be absorbed by the Full Court
of the FCA, which will be vested with jurisdiction to hear and determine appeals
from judgments of the military court at first instance as well as appeals from the
ACMT on the same or similar grounds as currently exist for appeals to the
DFDAT.

2.5

Appeals from the military court to go to the Full Court of the
Federal Court of Australia

The Full Court of the FCA is the proper intermediate repository for the exercise
of judicial power of the Commonwealth to hear and determine appeals from the
military court. The Full Court of the FCA currently hears and determines appeals
from the DFDAT which has been and remains a most useful body providing for
appellate review. The grounds of appeal from the military court to the Full Court
of the FCA may be based on those currently available in appealing decisions to
the DFDAT.96
There is good reason to use the established appellate structure of the Full Court
of the FCA to hear and determine appeals from the military court. It will assist in
developing consistency as an intermediate appellate authority. Further, there is
a significant public benefit in ensuring specialist jurisdictions, such as the military
court, be exposed to the benefit of determination of its appeals by a federal
appellate court of general jurisdiction which also gives symmetry to the structure
of the Australian federal judicature with the High Court of Australia at its apex.

96

DFDAA, s 23

31

The High Court of Australia, in its constitutionally entrenched appellate
jurisdiction provided for in s73 of Chapter III of the Constitution, is empowered
to hear and determine appeals (subject to the grant of special leave) from all
jurisdictions and this ensures certainty, consistency and coherence in the law.
These same principles are equally applicable at the intermediate appellate level
and confirm why appeals from the military court should lie to the Full Court of
the FCA.
Therefore, appeals from the military court on points of law, should be heard and
determined by the Full Court of FCA in which, ideally, the CJM of the military
court would preside. Ideally, if available, the remaining members making up the
bench of the Full Court of the FCA should have had some ADF experience,
whether in the active or reserve ADF.
The enabling legislation will need to permit the DMP to seek leave to appeal to
the military court for leave to refer a question of law to a Full Court of the FCA
for its determination.97 By way of illustration, such a question could arise if a
judgment of the military court acquits a person following a trial for a service
offence. If leave to appeal is granted, both the DMP and the acquitted person
may make submissions to the Full Court.98 Where the Full Court of the FCA
determines an appeal from the military court on a question of law this will not
affect the acquittal of the defence member.99
Further, it is to be observed from the drafting of the MCAB 2012,100 a matter could
be heard by the Full Court of the Superior Division without any further appellate
right of appeal. However, this would be contrary to Article 14 paragraph 5 of the
International Convention on Civil and Political Rights which provides "Everyone
convicted of a crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to law". This is a further reason why an
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appeal on questions of law should lie to the Full Court of the FCA from all
decisions of the military court.

4.0

Trials of Service Offences: On indictment or otherwise than
by indictment? The Section 80 issue

As a result of the High Court’s101 consideration of service offences under the
DFDA, the issue arises as to whether charges to be heard and determined by the
military court are to be laid ‘on indictment or otherwise’. For the reasons which
follow, it is argued that an indictment is a necessary procedural requirement.
Since the enactment of the DFDA all charges laid before a court martial or a DFM
have been tried ‘otherwise than on indictment’ and, therefore, without a jury.
Neither military, nor civilian, juries have traditionally been used in the military
justice system except, importantly, for a brief period where what has been
described as ‘military juries’ were used under the AMC system.102 Instead, the
existing court martial system reinstated by the 2009 No 1 Act, uses a JA and
panel of military officers in a court martial or a DFM sitting alone.103
Section 80 of the Constitution provides that:
‘The trial on indictment of any offence against any law of the Commonwealth
shall be by jury, and every such trial shall be held in the State where the offence
was committed, and if the offence was not committed within any State the trial
shall be held at such place or places as the Parliament prescribes.‘

Section 80 of the Constitution mandates trial by jury in circumstances where the
prosecution of a federal offence proceeds by way of indictment as jury trials are
compulsory. With the exception of cartel offences, jury trials for federal offences
are heard and determined in State and Territory courts. In trials for federal
offences in state courts, state procedural laws (including the appropriate juries’
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statute) will be applied, provided they are not inconsistent with s80 of the
Constitution or other Commonwealth laws.104

Australian criminal law and practice provides that criminal offences are divided
into either summary or indictable offences, with the latter being more serious
offences.105 An indictable offence can vary between jurisdictions within Australia.
Importantly, in the federal jurisdiction, it includes all offences punishable by more
than 12 months’ imprisonment.106 An indictable offence is typically tried before a
judge and jury (although there are statutory exceptions permitting trial by judge
alone in some instances).107
Clause 64 of the MCAB 2012 provided “Charges of service offences are to be
dealt with otherwise than on indictment.” This had the effect of removing the
‘right’ to trial by jury which is otherwise guaranteed for all indictable offences by
s80 of the Constitution.
On the issue of service charges being indictable, the Senate Committee review
of the MCAB 2012, received a submission from the Returned Services League of
Australia108 which stated:
… the legislation denies service members accused of serious service offences
the right of trial by jury. This is at odds with the norms of contemporary Australian
society which hold that service members are citizens and should enjoy all the
privileges and rights of citizens including having the right of trial by jury when
accused of serious service offences.
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Alexander Street SC (subsequently a Federal Circuit judge),109 made a similar
observation in his submission where he observed:
The rule of law binds all Australian and the source of the rule of law as well as its
supremacy is the Constitution. To devise a Military Justice system that deprives
ADF members of their rights under s80 falls below the standard of best practice
in Military Justice System design and the deprival of that right will inevitably be
held invalid by reason of being contrary to Chapter III.

However, a High Court authority from 1928110 set out the seemingly accepted
position that:111
… section 80 does not mean that the trial of all serious offences shall be by jury;
the section applies if there is a trial on indictment, but leaves it to the Parliament
to determine whether any particular offence shall be tried on indictment or
summarily. This result has been criticised, but the Court has consistently refused
to reopen the question and the construction of the section should be regarded
as settled.

These matters appear to have been relied upon by the Government when it
drafted clause 64 of the MCAB 2012. While it is accepted that the Parliament is
able to determine which offences are to be classified as indictable and which are
not, there is an expressed concern at the apparent ease at which the right to a
jury trial may be removed. By way of illustration, In White v Director of Military
Prosecutions,112 , Kirby J stated:
“In past cases, a majority of this Court has favoured the tautological view that s
80's guarantee of "trial by jury" is limited to cases in which the Parliament and
the Executive provide for the commencement of prosecution by filing an
indictment. However, a persistent minority has rejected this view as inconsistent
with the function of s 80 as providing a guarantee of jury trial which could not so
easily be circumvented. With respect, I favour what is presently the minority view.
It is more harmonious with the language, constitutional context, purpose and
109
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function of the section. The contrary view renders trial by jury for the applicable
federal offences optional in the hands of the very governmental agencies against
whom jury trials can be a precious protection for the individual. That cannot be
the meaning of the Constitution. When Australian judges and lawyers become
more accustomed to reasoning by reference to fundamental rights, they will see
the truth of this proposition more clearly. “

Commentary of this nature suggests there may still be a strong argument the
High Court of Australia might yet entertain a submission that clause 64 (or
similar), if enacted, would be found to be invalid as being contrary to a robust
interpretation of s80 of the Constitution as has been adopted by the High Court
of Australia, to date.

In Huddart, Parker and Co. Proprietary Ltd. v Moorehead113 the High Court had
sought to identify ‘the essential features’ of the institution of trial by jury which
had been adopted by s80 of the Constitution stating:
“It is the method of trial in which laymen selected by lot ascertain under the
guidance of a Judge the truth in questions of fact arising either in a civil litigation
or in a criminal process.“

In Cheatle v R114 the High Court endorsed that observation as follows:
“That statement correctly draws attention to the representative character of a
jury and to the fact-finding function which a jury traditionally served in civil
litigation and in criminal committal and trial processes. It does not, however,
attempt to address the more particular question of what, if any, are the minimum
requirements which must be observed to ensure that a jury in a criminal trial is
adequately representative of the community. “

Stellios115 has stated that the High Court of Australia went on to identify
‘unanimity, representativeness, randomness and impartiality as essential
features’ as keystones in the selection of a jury in Australia. In its 1996–97 review
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of jury service,116 the Victorian Parliament Law Reform Committee when dealing
with ‘representativeness’ defined it as “an accurate reflection of the composition
of [Victorian] society, in terms of ethnicity, culture, age, gender, occupation,
socio-economic status (etc).”

The High Court of Australia117 has also recognised an essential feature of a jury
trial is that its selection is to be ‘random and impartial’, as opposed to selection
by the prosecution or the state. It is significant that in New South Wales, South
Australia, Western Australia, Queensland and the Australian Capital Territory, the
question of whether a trial for an indictable offence proceeds as a jury trial may
also depend upon whether the accused has elected to be tried by judge alone,
without a jury.118
It is manifestly demonstrable that clause 64 of the MCAB 2012 detracts from a
right guaranteed by s80 of the Constitution, as it fails to provide for a jury trial
with the ‘essential features’ of a jury. According to the Explanatory
Memorandum,119 ‘a jury in a Chapter III court could not be … restricted to Defence
members and a civilian would not necessarily be familiar with the military context
of service offences’ and this would create significant problems in terms of
identifying a group of persons from which any jury is to be selected.
In contrast to clause 64 of the MCAB 2012 which essentially operated to prohibit
juries, the DLAA, which established the AMC, provided for ‘military juries’ and,
indeed, for certain offences ‘military juries’ were mandatory. Notably, s132A of
the DFDA (as it existed immediately following the commencement of the DLAA)
provided for certain offences to be tried by a Military Judge and military jury,
unless the accused person elected to be tried by a Military Judge alone. 120
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Former ss122–124 of the DFDA121 set out when military juries were to be used,
the constitution of military juries and the questions to be determined by a military
jury. The existence of provisions of this nature in the 2006 DLAA legislation
confirms the ADF has considered military juries feasible in the recent past under
the AMC.
The apparent rationale or justification for the absence of jury trials under the
MCAB 2012 is provided for in the Explanatory Memorandum in the following
manner: 122
Neither military nor civilian juries have traditionally been used in the military
justice system, except for a brief period where military juries were used under the
Australian Military Court system. Instead, the existing court martial system uses
a panel of military officers or a Defence Force magistrate sitting alone … Within
a Chapter III Court, trial by a judicial officer, who by reason of experience or
training understands the nature of service in the ADF, is the best solution to
ensure that the finder of fact appreciates the military context of alleged offences.
Additionally, where the Military Court sits overseas, a requirement to empanel a
civilian jury would create practical barriers to the prosecution of offences.

However, it must be noted that there is no universal view that a jury trial is a
desirable procedure to adopt for the trial of all indictable offences and there are
provisions in legislation in New South Wales, Queensland, South Australia,
Western Australia and the Australian Capital Territory for a person to elect to be
tried by judge alone.123

A primary argument124 against jury trials is the lack of transparency in decision
making. No reasons are given by a jury for its decision, the decision is deliberated
upon in private and no one (including the presiding judge) can be informed of
what occurred behind the closed doors of the jury room.
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The MCAB 2012 noted, the alternative to a jury trial is for cases to be determined
by a single judge. The advantage of this process is that reasons are provide which
enable decisions to be appealed. Delivery of reasons assists to provide more
clarity and improve transparency in the process. The New South Wales
Legislative Council Standing Committee on Law and Justice Inquiry into judge
alone trials conducted under s132 of the Criminal Procedure Act 1986 (NSW) was
presented with a submission125 which argued that written judgments afford clear
avenues of appeal for counsel if they felt the decision of the judge was ‘perverse’:
“You might get a jury that has a particular view that this is not dishonest and
another jury later on says it is dishonest, and neither gives any actual reason,
whereas if the judge concludes dishonesty the judge has to explain why and it is
open then to scrutiny and possibly appeal. I do not think that having judges write
the reason for the decision is going to create an avalanche of appeals, it is just
that it gives the accused and … the prosecution a right of appeal if a verdict is
clearly perverse.

Where a military court can actually sit overseas, it is recognized and accepted
that a requirement to empanel a civilian jury is likely to create practical barriers
to the conduct of a trial. The MCAB 2012 recognized this difficulty and it
proposed a trial by a single judge of the military court without a jury. It argued
that a judge who by reason of experience or training is taken to understand the
nature of service in the ADF, would provide a resolution to ensure that the finder
of fact appreciates the military context of alleged offences. However, it is
observed this stands in contrast to the position of the ADF in the establishment
of the former AMC which conducted trials of service offences with ‘military juries’
comprised of either 6 or 12 members126 and did not proceed on a ‘judge alone’
basis.
Accordingly, it may be surmised the MCAB 2012 proposal for a single judge was
the preferred option of the ADF in an attempt to maintain control of trials of
defence members in a military court when sitting overseas, before a single
military court judge sitting without a jury. That is, because presumably the
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military court sitting overseas could not assemble a jury which would meet each
element of ‘unanimity, representativeness, randomness and impartiality as
essential features’. 127
It is worth noting the strong language used by the Australian Defence
Association128 in its submission to the Senate Committee concerning the
recommendation in the MCAB 2012 to refuse to allow either a jury or a court
martial panel:
39. The proposed MCA Bill is an affront to the civil rights of ADF personnel as
fellow Australian citizens. That some cannot recognise this, or excuse it as merely
a necessary and clever legal drafting exercise, is outrageous.

The position of the ADA was then forcefully summarised, as follows:129
43. Moreover, the clear result is that:
a.

The MCA is being imposed by legislation without the members of the ADF
being consulted, especially about the apparent loss of their rights as
Australian citizens that is involved.

b.

This is particularly so in that the MCA deliberately excludes the right to be
tried by jury for serious offences - a right that generally applies to all other
Australian citizens.

c.

This significant and undoubted disregard for the human and civil rights of
ADF personnel is airily dismissed by the theoreticians pushing the flawed
concept and flawed practices embodied in the proposed MCA.

The problem of whether to have service charges tried before the military court
as indictable offences presents itself with a difficulty when the military court
determines it will sit overseas. The empanelling of a civilian jury in an overseas
war zone which is able to meet the requirements, referred to by Stellios,130 of
‘unanimity, representativeness, randomness and impartiality as essential
features’ appears quite remote. If it be accepted, as it must be, that the purpose
of a Chapter III court is to provide for the independent and impartial dispensation
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of justice in the hearing and determination of serious service offences, then this
should be undertaken in the context of what actually occurs in practice, in the
real world. The likelihood is that in peacetime all trials conducted by the military
court, will be within Australia. This instance presents no difficulty in conducting
trials in the military court with juries.
Therefore, it follows that in a democratic society defence members should not
be denied access to the procedure whereby all service offences which would
otherwise satisfy the definition of an ‘indictable offence’ under the Crimes Act
1914 (Cth), that is, offences for which imprisonment of 12 months or more, are
to be dealt with on indictment in the military court.
Indeed, it is argued the military court should not be empowered to sit outside
Australia as to do so will not constitutionally satisfy the requirement provided in
s80 of the Constitution131 to provide an accused with a trial by ‘jury’. It is to be
recalled that even the former AMC provided an accused defence member with
the right to elect to have a charge tried before a military jury. The outcome
proposed in the MCAB 2012 of charges being preferred ‘otherwise than on
indictment’ in a Chapter III military court for offences which carry a punishment
of 12 months’ imprisonment or more, is unsatisfactory and the submissions
provided to the Senate Committee on this requirement should be preferred. 132
A solution for the hearing and determination of service offences in war-like
situations overseas is required and this is provided in the next part of this paper.
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4.0

What happens when the military court cannot sit overseas?

4.1

MCAB 2012 criteria - Whether to sit overseas

For the reasons set out above, the military court should not have jurisdiction to
sit in warzones outside of Australia. This position is in stark contradistinction to
the recommendation proposed in the MCAB 2012 which was that the military
court was to have domestic and extra-territorial operation133 and was to be
authorised to sit anywhere in Australia, or, outside of Australia.134
The MCAB 2012135 proposed to permit the military court to determine whether it
was necessary for it to sit in a warzone or elsewhere outside Australia. In doing
so there were a variety of legal impediments which the military court would have
to have taken into account to determine whether it was possible for it to sit at
that place. In deciding this issue, the military court to have regard to the security
of that place together with any relevant Australian or foreign laws. Additionally,
if the place was in another country the military court was required to also consider
any relevant agreements or arrangements in force between Australia and that
country; and, the international legal basis for the presence of the ADF in that
country; and, the international legal basis for the presence of the military court in
that country. Finally, the court was required to consider any submissions made
by the accused person or the DMP. 136
These were substantial issues for determination and in all likelihood would have
involved appeals or prerogative writs being sought from decisions for the military
court to sit in another country. It would be difficult to imagine these legal
challenges being expedited in such a way which would not take several years to
complete. It is contended that the MCAB 2012 was naïve in the implicit
expectation that having gone through the legal regime proposed in cl 51 the
military court would shortly thereafter proceed overseas and commence to hear
and determine a trial of a service offence.
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In considering the extra-territorial aspect of the planned jurisdiction of the
military court under the MCAB 2012, the Senate Committee received a
persuasive submission that: 137
“Even though courts martial, as currently provided for in Australian law, can sit
overseas, they seldom do so. There are several reasons: first, the security
situation in places where the Defence Force is deployed is often not conducive
to holding trials; second, the time taken to investigate serious offences may
mean that the accused has already been posted back to Australia by the time
proceedings get to the trial stage. A separate but related point is that the more
serious offences, which the court would typically hear, can be heard more
effectively and quickly in Australia.”

Accordingly, there seems very little utility to embark upon an overseas sitting of
the military court. As this is likely the case, it is argued that the military court
should not sit overseas. Its extra-territoriality may be maintained so that trials may
be conducted in Australia if just and necessary.
In this instance, where the military court could have tried the accused but for the
need to conduct a trial overseas, the recommendation provided in the MCAB
2012 was that where the military court determined it was necessary to sit outside
Australia but it was not possible to do so required that the military court
proceeding be deemed discontinued and all charges withdrawn – but not
dismissed. 138
There are also real issues with attempting to send civilians into a war zone.
Chapter III judges and their staff are civilians. Such a step may entail unique
hazards to life and health of the judges and their staff. Their position under the
Laws of Armed Conflict is less than satisfactory and then there are unresolved
issues of medical or disability entitlements for those persons and their families
and dependents if they are killed, wounded, injured or become ill. It is simply too
dangerous to consider sending civilians to war or a war-like theatre of operation.
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Finally, it is recognized the establishment of the military court will replace the
‘interim’139 system of hearings by courts martial and DFMs under the current
military justice system. They will no longer exist as they are incompatible with the
existence of a Chapter III military court. Accordingly, if the military court is not
to have jurisdiction to sit overseas (which is similar in outcome to that proposed
under the MCAB 2012 that the military court cannot sit overseas), what is to occur
in an operational area of conflict in which the ADF is deployed but where the
military court does not sit? A system of military justice for the ADF must still be
available to aid the chain of command.

4.2 MCAB 2012 – The ‘Backup System’ Proposal
In circumstances where the military court will not sit overseas, the Transitional Bill
accompanying the MCAB 2012, proposed the current courts martial and DFM
system be retained as a ‘residual or backup system’ to conduct trials for service
offences overseas (‘Backup System’).140
The difficulty with this is that the Backup System operates within the military chain
of command and is not independent nor impartial of the ADF. Notwithstanding,
the Transitional Bill141 recognised this and noted the highly confined circumstance
of a war was when the Backup System would operate and in these limited
circumstances the result would be ‘reasonable, necessary and proportionate’.
The MCAB 2012142 recommended the Backup System conduct its proceedings in
public and was to have the power to exclude the public, or specified persons, if
it is considered necessary in the interests of the security or defence of Australia,
the proper administration of justice or public morals. Any such determination by
a court martial or DFM to conduct proceedings in private or make orders for nonpublication of proceedings were to be based on the individual circumstances of
each case.
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However, the proposed Backup System was not well received143 as the provisions
enacted in the ‘interim’ legislation144 largely mirrored the ‘ad hoc’ arrangements
which existed for courts martial (prior to the introduction of the AMC).
The current revived courts martial structure under the continued ‘interim
measures’ covering the ADF have been described by Burnett145 in a paper
delivered at a JAG conference in 2013, where he described the structure as
consisting now of the office of CJA which is a statutory office with tenure146 and
remuneration147 fixed by the DFDA. The CJA is appointed by instrument issued
by the JAG. Since creation of the position of the CJA the office has been filled
by officers of the rank of one-star and two-star generals.148 The DFDA provides
that the JAG appoints all JAs to courts martial upon their being convened by the
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RMJ.149 The JAG has appointed a full-time JA and DFM officer for repeating
periods of 12 months.150 The CJA, by delegation, can exercise all powers of the
JAG except the power to appoint JAs and DFMs to office and provide s154
opinions. The CJA is required to provide administrative assistance to the JAG.
The CJA must hold at least a one-star rank151 and be a member of the JAs’ panel.
To be eligible for appointment to the JAs’ panel, the appointee must be an
officer152 who is admitted as a legal practitioner and has been so admitted for
not less than 5 years.153
However, under the proposed Backup System, courts martial and DFM hearings
were to be continued and to be convened on an ad hoc basis, rather than as a
standing body, and the eligibility for membership of a court martial panel
required the person to be an officer of not less than seven years,154 and, the
former bias provisions were revived.155 Yet, consistent with the courts martial
system which existed to 2007, the only persons who could be appointed as JAs
were officers nominated by the JAG.156 The links to the Executive were therefore
restored and the Backup System once more proposed the same outcome.
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Arguably, it is the ad hoc nature of the Backup System which was to operate
overseas (in times of war or war-like operations), which is the central complaint
about the proposal to introduce the Backup System itself. Therefore, it is argued
in this event, that is, in war or war-like operations overseas, a more appropriate
solution is the establishment of a ‘standing and permanent military service
tribunal’ to hear trials overseas of service offences committed overseas, which
this paper refers to as the ‘Australian Court Martial Tribunal’.

5.0 An alternative ‘backup system’: The Australian Court Martial
Tribunal (ACMT)
It has been a central tenet of this paper that a Chapter III court should be
established as a military court with jurisdiction, only within Australia, to hear and
hear and determine by trial on indictment, service offences which carry a
potential sentence of 12 months’ imprisonment or more. Because of this
requirement argued for in this paper, that is, to have serious service offences
dealt with on indictment, this requirement would not permit the military court to
sit and hear jury trial overseas.157
However, there will be a requirement to deal with the trial of service offences
overseas, in war or war-like situations, where a constitutional solution to the
hearing and determination of service offences must be found. That is, as a
Chapter III court is not available what is the ‘least-worst’ outcome which may be
suggested for the ADF? By necessity, this requirement requires a return to the
doctrine of ‘exceptionalism’ to produce a solution for the trial overseas of service
offences: the ACMT.
The trilogy of military authorities on exceptionalism (Cox,158 Bevan159 and
Tracey160), established that a service tribunal which operates within the chain of
command and does not purport to, or exercise, the judicial power of the
Commonwealth, will be a valid exercise of the s51(v) defence power.

157
158
159
160

Part 3.0 and the requirements for a constitutional s80 jury.
(1945) 71 CLR 1, 23.
(1942) 66 CLR 452.
(1989) 166 CLR 518, 573-574.
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Accordingly, a standing court martial which satisfies these requirements will be
valid exercise of Commonwealth powers.
As courts martial have traditionally and historically been convened on an ad hoc
basis, the lack of continuity has been acknowledged as presenting problems in
the retention of expertise and knowledge of processes. 161 Consequently, the ad
hoc nature of courts martial needs to be addressed in suggesting a reform
agenda.
In order to address this problem, it is proposed that the ACMT should be
established under amending legislation162 as a permanent ‘service tribunal’ under
the DFDA invested with jurisdiction only enlivened upon a declaration by the
Governor General that Australia is either at war, or, the ADF is operating in an
overseas theatre of conflict and in which the military court has no jurisdiction to
sit and hear the matter.
Although the creation of the specialist ACMT service tribunal under the DFDA is
a novel solution, it has support in calls by JAGs since 2013 for the creation of a
permanent court martial (which have never been implemented). 163
In order to manage the ACMT it should be comprised of the CJM of the military
court, as President of the ACMT, and by standing appointments, in peacetime of
at least, one (1) tribunal member of FCA status (herein called ’Vice-President’ or
‘V-P’) and two (2) tribunal members of FCCA status (herein called DeputyPresident’ or ‘D-P’). 164 The President will not preside on trials before the ACMT,
but it will be an appointment, persona designate,165 to allow for the President to
161

162
163

164

165

AIRCDRE Judge M. Burnett, DJAG (AF), Does the ADF require a Chapter III military court?
JAG conference, HMAS Creswell, Jervis Bay NSW, 28 October 2013, 35.
By a similar mechanism in former s114A of the DFDA which introduced the AMC.
Appendix 11, JAG, Annual Report, 2017, Annexure P, Item 17, recites the JAG
recommendation was made in the JAG 2013 and 2014 Annual Reports.
This number of 3 tribunal members (1 V-Ps and 2 D-Ps) is consistent with the JAG, Annual
Report, 2017, Annex P, Item 11 recommending the appointment of 3 full-time and
permanent JAs under the current system. This JAG recommendation was made in the JAG
2013 and 2014 Annual Reports and remains unimplemented.
Generally, it is impermissible for a federal judge to exercise non-judicial power, however,
it is permissible for a judge to do so if the power has been conferred on the judge
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conduct non-judicial functions rather than as a member of the ACMT. The
President will be responsible for the ACMT’s management, staffing and the
allocation of a V-P or D-P to a trial. The President will not carry military rank but
will be accorded an equivalency on an analogous basis to that which has been
developed between ADF ranks and classifications within the Australian Public
Service.166 On this basis the President will hold a rank equivalent of a 3-star
general.
In order to safeguard the independence of the office of VP and DP in the ACMT
the appointment should be made by the Governor General.167 Those eligible to
be appointed (at least during the comfort of peacetime when trial numbers will
be very small) should be former judges who would otherwise be persons who
are presently eligible for appointment to the DFDAT, comprised of V-P
members,168 drawn from superior court judges of the Commonwealth, the States
and Territories and D-P members from intermediate trial courts, the District or
County Courts and FCFCA judges.169
An appointment should carry a rank of no less than a two-star general for a VP
and one-star for a D-P.170 This would have a powerful effect on perception and
the standing of the office of V-P and D-P within the ADF. Given the rank
equivalency proposed for the President of a 3-star general, a tribunal hierarchy
is maintained. Currently a DFM position is filled by a rank of at least, Major or

166
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168

169

170

personally, as opposed to powers having been conferred on the court. High Court of
Australia in R v Kirby; ex p Boilermakers’ Society of Australia (1956) 94 CLR 254. Similarly,
the appointment may be modelled on s7A of the Administrative Appeals Tribunal Act 1975
(Cth) dealing with the appointment of an FCA judge as President of the AAT.
Defence Enterprise Collective Agreement Delegations 2015 (No 2) (Cth), 6 February 2015,
Schedule 1, for example, Item (a), SES Band 3 (Chief of Division) is an Officer equivalent
rank #9, equivalent to a Lieutenant-General (3 star).
Appointment by the Attorney General would ensure appropriate consultation between
both the Attorney General and Minister for Defence on both appointments of the CJA and
JAs.
Defence Force (Miscellaneous Provisions) Act 1982 (Cth) s17, which made amendments to
the DFDAA 1955 (Cth) s8.
DFDAA, s8. Currently, no provision has been made for members of the FCCA to be
appointed in any capacity.
From 2009 until 21 September 2017, Brigadier, and later, Major General Ian Westwood
AO, and then as from 22 September 2017 (for a 5-year term) Brigadier Michael Cowen QC.
JAG, DFDA Annual Report 2017, 25 May 2018, 4.
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equivalent. This is a considerably lower rank than that of a two-star general. In
peacetime, the CDF of the ADF carries a rank of a full General (4-star general) or
equivalent which is 2 ranks above a Major General or 3 ranks above a Brigadier.
The chances of a perceived bias or impartiality of an ACMT member at such a
high rank would be almost inconceivable as the chain of command would only
allow the most senior officers in the ADF to seek to influence a matter before the
ACMT. There is no evidence of any such interference in the history of service
tribunals established under the DFDA.
Equally, the apparent independence of V-Ps and D-Ps will be enhanced by
requiring the CJM of the military court, as President, who remains in Australia, to
assume the sole responsibility for the allocation of V-Ps and D-Ps within the
ACMT to conduct trials upon reference from the Registrar of the ACMT (who
would also be the same person as the Registrar of the military court).171 With this
proposed structure, the position of RMJ would be abolished.
In respect of any proceeding before the ACMT, the President could be
empowered to issue any directions or make orders as might be necessary up until
the commencement of trial with such powers being delegable to an V-P or D-P,
once appointed. Again, the AMC measures would provide a suitable model for
this proposal.
Tenure, rank and remuneration could be addressed in a manner similar to that
which was provided by the AMC scheme or by a fixed period of say 7 years with
no promotion necessary as ACMT members, being retired judges, will only be
eligible for one period of appointment.
In 2013, by way of an analogy, Burnett172 observed the effect of such an
arrangement to have a standing court martial would be to render the JAG solely
responsible for the system of supervision of summary justice, and reviews and

171
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Alternatively, the Registrar appointed under s24C of the Administrative Appeals Tribunal
Act 1975 (Cth), which Act may be used as a model for machinery in the establishment of
the ACMT.
AIRCDRE Judge M. Burnett, DJAG (AF), Does the ADF require a Chapter III military court?
JAG conference, HMAS Creswell, Jervis Bay NSW, 28 October 2013, 25.
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petitions from both summary and, what this paper proposes, ACMT proceedings.
The President would be solely responsible for the administration of the ACMT
and remain as a Chapter III judge, not within the chain of command.
The ACMT, as proposed, would meet the test of being seen to be impartial and
independent whilst still operating within a much-reduced chain of command. As
Lamer CJ observed in R v Genereux:173
“The question of independence, in contrast, extends beyond the subjective
attitude of the decision-maker. The independence of a tribunal is a matter of its
status. The status of a tribunal must guarantee not only its freedom from
interference by the executive and legislative branches of government but also by
any other external force, such as business or corporate interests or other pressure
groups.”

Burnett has criticised174 the ad hoc nature of the courts martial system. His
particular concern is to restrain the abuse of powers under Parts V and VI of the
DFDA, these are the powers related to summons, arrest, custody, suspension
from duty and investigation of service offences. These concerns are considered
valid and it is argued can all be adequately dealt with by the establishment of a
standing ACMT.

There are other advantages to a standing ACMT which would also be able to
dispose of interlocutory matters before the commencement of a trial.
Consideration could also be given to empowering the ACMT to make ancillary
orders relevant to matters arising under the DFDA. Review of such interlocutory
decisions could be performed by the military court in Australia which could use
telecommunications systems to hear applications dealing with these sorts of
matters, remotely from Australia.
When the AMC was established one of its powers was that it could conduct trials
of service offences before a military judge sitting with a military jury. The military
judge acted in the role of a civilian judge in a criminal trial and was responsible
173
174

[1992] 1 SCR 259, 286.
AIRCDRE Judge M. Burnett, DJAG (AF), Does the ADF require a Chapter III military court?
JAG conference, HMAS Creswell, Jervis Bay NSW, 28 October 2013, 35.
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for matters of law, procedure and sentence. A military jury was selected under
the rules of the AMC and was responsible for the determination of verdicts of
guilty or not guilty only.175
The ACMT should be structured in a similar way to that which was operated under
the AMC. That is, with necessary modifications the former Part 9 of the Australian
Military Court Rules 2007 (Cth) may be redrafted. The V-P or D-P (in lieu of the
then AMC CMJ or AMC MJ) will preside at the trial and sit either alone or with a
military jury of six or 12 members, 176 who will all be bound by the rulings of the
V-P or D-P and will only determine whether the accused is guilty or not guilty of
the service offence. There is good reason to adopt the classification of service
offences used in the AMC as Class 1, Class 2 and Class 3 offences.177 In this
regard, the procedures adopted by the AMC may be replicated such that a V-P
or D-P in the ACMT will sit with a military jury178 unless an accused person elects
to be tried by a V-P or D-P alone in the ACMT.
It is noteworthy that in 2013, after the High Court of Australia declared the AMC
invalid in 2009, a recommendation with an analogous outcome as argued above,
was made by the JAG179 concerning the current court martial system (which has
never been implemented). The JAG recommended there be an adjustment to
the respective roles of the JA and the President of a court martial. It was argued
an option for consideration was for a JA to preside at the court martial and the
panel of officers appointed as members of the court martial would have a role
analogous to that of a jury in a civilian trial. The JAG argued the court martial
panel would be the sole arbiters of matters of fact with a clear distinction
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Australian Military Court Rules 2007 (Cth), Part 9, Military Juries, rr33 – 41.
Australian Military Court Rules 2007 (Cth), Part 9, Military Juries, rr33 – 41.
Appendix 3.
Appendix 3 sets out the criteria for military juries in the AMC which refer back to the
classification of offences in Appendix 3.
JAG, Annual Report, 2017, Annex P, Item 14 recites the JAG recommendation was made
in the JAG 2013 Annual Report. Also, it should be noted the criticism of the role played by
the President in courts martial where the JAG Annual Report at Item 6 contains a further
recommendation to “Review appropriateness of a court martial President exercising
judicial discretions. Ideally, consistent with the approach in DFDA s 134(1), all discretions
that would ordinarily be given or exercised by a judge sitting with a jury in a civil criminal
proceedings should be vested” in the CJA and JAs.
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between the conduct of the trial according to law and the adjudication of guilt
or innocence. The JAG further argued if the JA were to preside, this would offer
significant advantages in terms of dealing with pre-trial matters. Strangely, this
has never been accepted by the ADF.
The JAG180 had also made an additional recommendation (which has also never
been implemented) which would have afforded JAs more direct involvement in
the sentencing process under Part IV of the DFDA for courts martial. The JAG
also argued JAs should preside over the sentencing process and be part of the
private deliberative processes of the court martial and should have a second or
casting vote if a simple majority cannot otherwise be achieved. Importantly, the
JAG recommended courts martial should also be required to give reasons for
sentence to increase the transparency of the process.
It may be observed, therefore, that though there have been recommendations
for reform made by successive JAGs the recommendations argued for in the
establishment of the ACMT and its operations actually go further and implement
the recommendations made by JAGs over many years.

5.1 ACMT decisions: internal review by the JAG = chain of
command
The legal justification for the creation of the ACMT is the exercise of the doctrine
of ‘exceptionalism’ from Chapter III of the Constitution as explained by the High
Court to use the defence power in s51(v) of the Constitution to create a standing
service tribunal, the ACMT. To comply with the doctrine of exceptionalism ACMT
actions must be within the chain of command and be subjected to the DFDA
‘review mechanisms’181 for convictions and punishments imposed by service
tribunals.

This will include an automatic review by a reviewing authority, a

petition to a reviewing authority and a further review by the CDF or a Service
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JAG, Annual Report, 2017, Annexure P, Item 15 recites the JAG recommendation was
made in the JAG 2013 Annual Report and the JAG 2014 Annual report.
DFDA, Part VIIIA, Division 2, the Reviewing Authority. This section should be amended to
require the Reviewing Authority to be the JAG (a 2-star general) as the military ranks of the
VP and the DP will not permit a lower ranked officer to review the actions of such senior
officers within the chain of command.
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Chief.182 However, where there is an appeal lodged to the Full Court of the FCA
from a decision of the ACMT, the DFDA review process will be discontinued. This
is consistent with the exercise of judicial power by an independent Chapter III
court.
The following diagram sets out the structure of the military court and the ACMT
as argued for in this paper.

182

JAG, Annual Report, 2017, Annex P, Item 22, is critical of the DFDA review mechanism and
has made the following recommendation in 2016 (which has not been implemented):
“Three levels of internal review of guilty findings (automatic review by command, petition
for review by a reviewing authority and request for further review by CDF / Service Chief)
and an external appeal process (Defence Force Discipline Appeals Tribunal) does not
represent best practice and requires further consideration”.
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Diagram 3: A Proposed New Military Justice Regime for the ADF: In Peace and In War
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6.0

An ‘Alternative’ New Military Justice Regime for the ADF: If Not
a Court then a Permanent ‘Australian Court Martial Tribunal’

The foregoing Parts of this paper have argued the Government needs to proceed
further in the reorganization of the ADF military justice system and establish a
Chapter III court, which must be a specialist military court (military court).
However, if the Government of the day decides against establishing a Chapter
III court then there is still a need, according to at least several JAGs, to establish
an independent and transparent military tribunal to hear military offences of a
more serious nature.
This Part suggests the establishment of an ‘alternate’ new form of court martial
system in a new service tribunal which I have already referred to in Part 5.0 as the
Australian Court Martial Tribunal.
The ACMT would provide a new system of dispensation of military justice,
somewhat similar in structure to the failed AMC. However, the ACMT would be
a service tribunal which would require review and confirmation of its orders,
within the chain of command, to avail itself of its ‘apparent exceptionalism’ from
Chapter III of the Constitution.
Accordingly, this Part analyses an alternative solution to that proposed by the
paper. The analysis considers the establishment of the ACMT being appointed
by the chain of command (under the Constitutional doctrine of ‘exceptionalism’
pertaining to military justice), and formally sitting outside the chain of command,
yet reviewable within it by the JAG, or, outside of it by the ACMAT (as done now
by the DFDAT).
The ACMT would deal with the trial of all military offences whether committed or
in Australia or overseas. It would hear matters in and outside of Australia. As it is
recognized that it is likely there will be a requirement to deal with the trial of
service offences overseas, in war or war-like situations, and that a constitutional
solution to the hearing and determination of service offences must be found.
That is, if a Chapter III military court is not available or does not exist, what is the
‘least-worst’ outcome which may be suggested for the ADF? By necessity, this
requirement requires a return to the doctrine of ‘exceptionalism’ to produce a
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solution for the trial both in Australian and overseas of service offences. That
body is the ACMT.
It is proposed that the ACMT should be established under legislation183 as a
permanent standing ‘service tribunal’ under the DFDA to operate in Australia or
overseas.
Although the creation of a specialist ACMT service tribunal under the DFDA is a
novel solution, it has support in calls by JAGs since 2013 for the creation of a
permanent court martial (which have never been implemented). 184
It is proposed that non-Chapter III appointments be made to the ACMT of
persons who by reason of training, experience, and personality, are suitable
persons to deal with matters of military law.185
It is argued the ACMT should be constituted by a President of the ACMT, and
by standing appointments of at least two tribunal members in the roles of
Deputy-President’ or ‘D-P’).186 To safeguard the independence of the office of
the members of the ACMT their appointment should be made by the Governor
General on the recommendation of the Attorney General after consultation with
the Minister for Defence.187
All members of the ACMT will carry a military rank, or, alternatively, will be
accorded a military rank equivalency on an analogous basis to that which has
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By a similar mechanism in former s114A of the DFDA which introduced the AMC.
Appendix 2, JAG, Annual Report, 2017, Annex P, Item 17, recites the JAG
recommendation was made in the JAG 2013 and 2014 Annual Reports.
As in the requirements for appointments to the Family Court.
This number of 3 tribunal members (1 President and 2 D-Ps) is consistent with the JAG,
Annual Report, 2017, Annexure P, Item 11 recommending the appointment of 3 full-time
and permanent JAs under the current system. This JAG recommendation was made in the
JAG 2013 and 2014 Annual Reports and remains unimplemented.
Recommendation by the Attorney General to the Governor General in Council would
ensure appropriate consultation between both the Attorney General and Minister for
Defence on appointments of the President and D-Ps of the ACMT.
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been developed between ADF ranks and classifications within the Australian
Public Service.188
The President will hold a rank (or equivalent) of a 3-star general. An appointment
should carry a rank of no less than a two-star general for a D-P.189 This would have
a powerful effect on perception and the standing of the office of the ACMT
members within the ADF. Given the rank equivalency proposed for the ACMT
members a tribunal hierarchy is maintained.
It is observed that the chances of a perceived bias or impartiality of an ACMT
member of such a high rank would be almost inconceivable as the chain of
command would only allow the most senior officers in the ADF to seek to
influence a matter before the ACMT. There is no evidence of any such
interference in the history of service tribunals established under the DFDA.
Equally, the apparent independence of the President and D-Ps will be enhanced
by requiring the President to assume the sole responsibility for the allocation of
members to conduct trials upon reference from the Registrar of the ACMT.190
With this proposed structure, the current position of RMJ would be abolished.
In respect of any proceeding before the ACMT, the President could be
empowered to issue any directions or make orders as might be necessary up until
the commencement of trial with such powers being delegable to a D-P, once
appointed.
Tenure, rank and remuneration could be addressed in a manner similar to that
which was provided by the AMC scheme, or, by a fixed period of, say 7 years,
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Defence Enterprise Collective Agreement Delegations 2015 (No 2) (Cth), 6 February 2015,
Schedule 1, for example, Item (a), SES Band 3 (Chief of Division) is an Officer equivalent
rank #9, equivalent to a Lieutenant-General (3 star).
From 2009 until 21 September 2017, Brigadier, and later, Major General Ian Westwood
AO, and then as from 22 September 2017 (for a 5-year term) Brigadier Michael Cowen QC.
JAG, DFDA Annual Report 2017, 25 May 2018, 4.
Possibly, the Registrar appointed under s24C of the Administrative Appeals Tribunal Act
1975 (Cth), which Act may be used as a model for machinery in the establishment of the
ACMT.
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with no promotion necessary as ACMT members will only be eligible for one
period of appointment.
It is of interest that in 2013, Burnett191 observed the analogous effect of such an
arrangement to have a standing court martial would be to render the JAG solely
responsible for the system of supervision of summary justice, and reviews and
petitions from both summary and, what this paper now proposes, ACMT
proceedings. The President would be solely responsible for the administration of
the ACMT and the President and D-Ps would technically remain outside the chain
of command by a strict direction of the CDF. In this way, the CDF will have
exercised military command to place the members of the ACMT outside of the
chain of command, as an exercise of command, effectively what may be termed
a ‘declined’ command.
The ACMT, as proposed, would meet the test of being seen to be impartial and
independent whilst still operating within a ‘declined’ chain of command. As
Lamer CJ observed in R v Genereux:192
“The question of independence, in contrast, extends beyond the subjective
attitude of the decision-maker. The independence of a tribunal is a matter of its
status. The status of a tribunal must guarantee not only its freedom from
interference by the executive and legislative branches of government but also by
any other external force, such as business or corporate interests or other pressure
groups.”

Burnett criticised193 the ad hoc nature of the courts martial system. His particular
concern was to restrain the abuse of powers under Parts V and VI of the DFDA.
These are the powers related to summons, arrest, custody, suspension from duty
and investigation of service offences. These concerns remain valid and it is
argued they may all be adequately dealt with by the establishment of a standing
ACMT with its own written procedures and rules of conduct.

191

192
193

AIRCDRE Judge M. Burnett, DJAG (AF), Does the ADF require a Chapter III military court?
JAG conference, HMAS Creswell, Jervis Bay NSW, 28 October 2013, 25.
[1992] 1 SCR 259, 286.
AIRCDRE Judge M. Burnett, DJAG (AF), Does the ADF require a Chapter III military court?
JAG conference, HMAS Creswell, Jervis Bay NSW, 28 October 2013, 35.
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There are other advantages to a standing ACMT would be that it is able to
dispose of interlocutory matters before the commencement of a trial.
Consideration could also be given to empowering the ACMT to make ancillary
orders relevant to matters arising under the DFDA. Review or appeals (by leave)
of such interlocutory decisions could be performed by the ACMAT which could
use telecommunications systems to hear applications dealing with these sorts of
matters, remotely in Australia.
When the former AMC was established one of its powers was that it could
conduct trials of service offences before a military judge sitting with a military
jury. The military judge acted in the role of a civilian judge in a criminal trial and
was responsible for matters of law, procedure, and sentence. A military jury was
selected under the rules of the AMC and was responsible for the determination
of verdicts of guilty or not guilty only.194
The ACMT should be structured in a similar manner to that which operated under
the former AMC. That is, with necessary modifications the former Part 9 of the
Australian Military Court Rules 2007 (Cth) may be redrafted to provide for the
processes of the ACMT. The President or a D-P is to preside at the trial and may
sit either alone or with a military jury (perhaps renamed as a ‘military panel’) of 6
or 12 members, 195 who will all be bound by the rulings of the presiding President
or D-P and will only determine an issue of fact, whether the accused is guilty or
not guilty of a service offence.
It is argued there is good reason to re-adopt the classification of service offences
used in before the AMC being: Class 1, Class 2 and Class 3 offences.196 In this
regard, the procedures adopted by the former AMC may be replicated such that
a President or D-P in the ACMT will sit with a military panel197 unless an accused
person elects to be tried by a President or D-P alone in the ACMT.
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Australian Military Court Rules 2007 (Cth), Part 9, Military Juries, rr33 – 41.
Australian Military Court Rules 2007 (Cth), Part 9, Military Juries, rr33 – 41.
Appendix 3.
Appendix 3 sets out the criteria for military juries in the AMC which refer to the classification
of offences in Appendix 3.

60

It is noteworthy that in 2013, after the High Court of Australia declared the AMC
invalid in 2009, a recommendation with an analogous outcome as argued above,
was made by the then JAG198 concerning the current court martial system (which
has never been implemented). The JAG recommended there be an adjustment
to the respective roles of the JA and the President of a court martial. It was
argued an option for consideration was for a JA to preside at the court martial
and the panel of officers appointed as members of the court martial would have
a role analogous to that of a jury in a civilian trial. The JAG argued the court
martial panel would be the sole arbiters of matters of fact with a clear distinction
between the conduct of the trial according to law and the adjudication of guilt
or innocence. The JAG further argued if the JA were to preside, this would offer
significant advantages in terms of dealing with pre-trial matters.
The JAG199 had also made an additional recommendation (which has also never
been implemented) which would have afforded JAs more direct involvement in
the sentencing process under Part IV of the DFDA for courts martial. The JAG
argued JAs should preside over the sentencing process and be part of the private
deliberative processes of the court martial and should have a second or casting
vote if a simple majority cannot otherwise be achieved. Importantly, the JAG
recommended courts martial should also be required to give reasons for
sentence to increase the transparency of the process.
It may be observed, therefore, that though there have been recommendations
for reform made by successive JAGs the recommendations argued for in the
establishment of the ACMT and its operations go further and will implement the
recommendations made by JAGs over many years.
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JAG, Annual Report, 2017, Annex P, Item 14 recites the JAG recommendation was made
in the JAG 2013 Annual Report. Also, it should be noted the criticism of the role played by
the President in courts martial where the JAG Annual Report at Item 6 contains a further
recommendation to “Review appropriateness of a court martial President exercising
judicial discretions. Ideally, consistent with the approach in DFDA s 134(1), all discretions
that would ordinarily be given or exercised by a judge sitting with a jury in a civil criminal
proceedings should be vested” in the CJA and JAs (or a member of the ACMT as now
advocated).
JAG, Annual Report, 2017, Annex P, Item 15 recites the JAG recommendation was made
in the JAG 2013 Annual Report and the JAG 2014 Annual report.
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6.1

ACMT decisions: internal review by the JAG = chain of command

The legal justification for the creation of the ACMT is the exercise of the doctrine
of ‘exceptionalism’ from the operation of Chapter III of the Constitution as
explained by the High Court to use the defence power in s51(v) of the
Constitution to create a standing service tribunal, the ACMT. To comply with the
doctrine of exceptionalism ACMT actions must ultimately be within the chain of
command and be subjected to the DFDA ‘review mechanisms’200 for convictions
and punishments imposed by service tribunals. This will include an automatic
review by a reviewing authority, a petition to a reviewing authority and a further
review by the CDF or a Service Chief.201 However, where there is an appeal
lodged to the ACMAT from a decision of the ACMT, the DFDA review process
will be discontinued. This is consistent with the exercise of independent review
of an ACMT decision.

6.2

A New Disciplinary Appeal System: Australian Court Martial
Appeals Tribunal

Prior to the end of World War II, there was no formal appeal structure from
decisions of courts martial. Provision for an appeal from a conviction by court
martial was introduced by the Courts Martial Appeals Act 1955 (Cth). Before this
Act, reviews of the decisions of courts martial were conducted by formation
commanders, based on specialist military legal advice, that is, within the chain
of command. Constitutionally, the only legal avenue open to an aggrieved
member of the ADF from a court martial decision was to challenge the decision

200
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DFDA, Part VIIIA, Division 2, the Reviewing Authority. This section should be amended to
require the Reviewing Authority to be the JAG as the military ranks (or equivalency) of the
President and the D-P will not permit a lower ranked officer to review the actions of such
senior officers within the chain of command. See chapter 2.6.6.
JAG, Annual Report, 2017, Annex P, Item 22, is critical of the DFDA review mechanism and
has made the following recommendation in 2016 (which has not been implemented):
“Three levels of internal review of guilty findings (automatic review by command, petition
for review by a reviewing authority and request for further review by CDF / Service Chief)
and an external appeal process (Defence Force Discipline Appeals Tribunal) does not
represent best practice and requires further consideration”.
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by constitutional writ under s75(v) of the Constitution, and then only on the
limited ground of jurisdictional error.202
After World War II, the need for a right of appeal in respect of a decision of a
court martial, to a legally qualified tribunal, sitting in public and outside the
chain of command, was recognised both in Australia and the United Kingdom.203
In 1955, Parliament enacted the Courts-Martial Appeals Act 1955 (Cth),204 which
was renamed in 1982205 as the Defence Force Discipline Appeals Act 1955 (Cth)
(DFDAA). As originally enacted,206 the Act conferred a right of appeal to what is
now the Defence Force Discipline Appeals Tribunal (DFDAT) from a decision of
a court martial which was unreasonable, or could not be supported, having
regard to the evidence. It was also available when the decision involved an error
on a question of law or there was a miscarriage of justice. The current right of
appeal207 is now broader than the original.
The appellate jurisdiction of the DFDAT was conferred, not on a court
established under Chapter III of the Constitution, but on a statutory tribunal,
outside the chain of command, established for that purpose. The
DFDAT/ACMAT may sit at any place within, or outside Australia as determined
by its President.208
The period 1962 until 1975 saw the largest overseas deployment of the ADF
since World War II, the Vietnam War.209 During this period the DFDAT dealt with
a steady stream of appeal cases which were all heard in Australia. These cases
included appeals in respect of convictions for disciplinary offences which
202
203
204
205
206
207
208
209

R v Bevan; Ex parte Elias and Gordon (1942) 66 CLR 452.
Courts Martial (Appeals) Act 1951 (UK).
Commenced 1 June 1957; Commonwealth of Australia Gazette (1957) p 1501.
Defence Force (Miscellaneous Provisions) Act 1982 (Cth).
Courts-Martial Appeals Act 1955 (Cth) s 23(1).
DFDAA, s 23
DFDAA, s14(1). The DFDAT, in fact, has never sat overseas.
Australian War Memorial: https://www.awm.gov.au/articles/event/vietnam. The
deployment commenced with the arrival of the Australian Army Training Team Vietnam in
South Vietnam in July 1962. The war was formally declared at an end when the Governor
General, Sir Paul Hasluck, issued a proclamation on 11 January 1973 on the advice of the
Prime Minister, Gough Whitlam. Almost 60,000 Australians (Army, Navy and Air Force)
served in Vietnam and of these 521 died as a result of the war and over 3,000 were
wounded.
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included convictions for murder.210 Membership of the DFDAT211 is comprised of
presidential members, drawn from superior court judges of the Commonwealth,
the States and Territories and District or County Court judges are eligible to be
appointed as members of DFDAT.212
The DFDAT is not a court for the purposes of Chapter III of the Constitution.213
However, an “appeal” lies on a question of law from a decision of the DFDAT
to the Full Court of the Federal Court of Australia.214 A proceeding of this nature,
although referred to as an “appeal”, is a proceeding in the Federal Court’s
original jurisdiction. An appeal to the High Court from the Full Court of the
Federal Court is possible only by special leave of the High Court.215
A principal reason DFDAT was established was the need for greater
independence and transparency to deal with challenges to convictions imposed
by service tribunals. Independence and Impartiality of service tribunals. It is
proposed to rename the DFDAT to become the ACMAT and perform the same
jurisdiction.

210
211

212

213
214

215

Re Allen’s Appeal (1970) 16 FLR 59 and Re Ferriday’s Appeal (1971) 21 FLR 86.
Defence Force (Miscellaneous Provisions) Act 1982 (Cth) s17, which made amendments to
the Defence Force Discipline Appeal Tribunal Act 1955 (Cth) s8.
DFDAA, s8. No provision has been made for members of the Federal Circuit and Family
Court of Australia to be appointed in any capacity.
Lane v Morrison (2009) 239 CLR 230 at 259-260, [93]
DFDAA, s52. There is no such appeal in respect of single member tribunal decisions, in
effect, procedural decisions.
FCA Act 1976 (Cth) s 33(3).
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The following diagram sets out the structure of the ACMT and appeals therefrom
as advocated, in the alternative, by this paper.
Diagram 4: A Permanent ACMT
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7.0

The Territories Power, s122 of the Constitution

I have only started considering this lately. I have not developed a final opinion
on the use of this power. However, even though this may seem an unlikely head
of power to consider advancing reform of the military justice system, we know
s64 of the DFDA already picks up the criminal law of the Jervis Bay Territory and
applies it through the defence power in the Constitution to apply to all members
of the ADF. Is it too much of a stretch to contemplate using s122 to create a
stand-alone independent military judicial system outside the chain of command?
Under s 122 the Commonwealth has a general power to legislate for federal
Territories. This power is plenary and is not limited to the subject matters set
out in s 51 of the Constitution. Consequently, the Commonwealth can make
laws for the Territories which would normally be within the power of State
legislatures. It can also, as it has done for example in the Northern Territory and
on Norfolk Island, create a local legislature with its own legislative powers,
although without limiting the Commonwealth’s overriding authority. It has also
created Courts in each Territory. Why not an “Australian Military Court of the
Jervis Bay Territory” which subjects all members of the ADF to its jurisdiction,
say for more serious service offences and s64 matters, with specialist juries
outside the confines of Chapter III?
While the Commonwealth’s powers to legislate for a Territory are not limited
by subject matter it is recognised, they are limited by certain other provisions
in the Constitution. It is likely that s 116, preventing the Commonwealth from
establishing a religion or prohibiting the free exercise of a religion, would apply
with respect to a Territory. But it has been held that the Commonwealth may
acquire property in a territory without providing ‘just terms’ (s 51(31)) as it would
be required to do if it acquired property in a State.
Clearly the Commonwealth’s powers to pass laws under s 122 are very broad.
From a constitutional point of view the proposals contained in this paper could
probably be legislated in reliance on that power alone.

8.0

Conclusion

Whatever re-imagining of the Australian military justice system one may
consider, now is the time to undertake reforms whether they be in line with my
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proposals or others. If recent events in Ukraine have shown us anything it is that
peacetime can slip ever so quickly into war.
We presently have the time to get it right.

Dr David H Denton, RFD KC
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Appendices

Appendix 1 - Service Offences
Offences against the DFDA
Court Martial and Defence Force Magistrate Rules, SLI No 296
Schedule 1—Statement of offences
Part 1—Offences against Defence Force Discipline Act 1982

Item Provision

Offence

1

Section 15

2

Section 15A

3
4
5
6

9
10
11
12

Section 15B
Section 15C
Section 15D
Subparagraph
15E(1)(b)(i)
Subparagraph
15E(1)(b)(ii)
Subparagraph
15E(1)(b)(iii)
Section 15F
Section 15G
Section 16
Section 16A

Abandoning or surrendering a [place] [post]
[service ship] [service aircraft] [service armoured
vehicle]
Causing the capture or destruction of a [service
ship] [service aircraft] [service armoured vehicle]
Aiding the enemy while captured
Providing the enemy with material assistance
Harbouring enemies
Giving false communication

13

Section 16B

14

Paragraph 17(1)(a)

15

Paragraph 17(1)(b)

16

Paragraph 17(1)(c)

17
18
19
20

Subsection 18(1)
Subsection 18(2)
Subsection 19(1)
Subsection 19(2)

7
8

Altering or interfering with communication
Altering or interfering with apparatus for giving or
receiving communication
Failing to carry out orders
Imperilling the success of operations
Communicating with the enemy
Failing to report information received from the
enemy
Committing the offence of [name of offence
against sections 15 to 16A (other than section 15B
or 15C)] with intent to assist the enemy
Leaving [post] [position] [place] in connection with
operations
Abandoning [weapons] [other equipment] in
connection with operations
Failing to properly perform duty in attacking, or
defending against, the enemy
Endangering morale
Endangering morale in connection with operations
Failing to rejoin force
Preventing another rejoining [his] [her] force
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Item Provision
21
Subsection 19(3)
22

Subsection 19(4)

23
24
25
26

Subsection 20(1)
Subsection 20(2)
Subsection 21(1)
Subsection 21(2)

27

Subsection 22(1)

28

Subsection 22(2)

29
30
31
32
33

Subsection 23(1)
Subsection 23(2)
Section 24
Section 25
Subsection 26(1)

34

Subsection 26(2)

35
36

Section 27
Section 28

37
38
39

Section 29
Subsection 30(1)
Subsection 30(2)

40
41
42

Subsection 31(1)
Subsection 31(2)
Paragraph 32(1)(a)

43
44
45

Paragraph 32(1)(b)
Paragraph 32(1)(c)
Paragraph 32(1)(d)

46

Subsection 32(3)

47

Paragraph 33(a)

48

Paragraph 33(b)

Offence
Securing favourable treatment to detriment of
others
Ill-treating other persons over whom member has
authority
Mutiny
Mutiny in connection with service against enemy
Failing to suppress mutiny
Failing to suppress mutiny in connection with
service against enemy
Absence from place of duty with intention to avoid
active service
Absence without leave with intention to avoid
active service
Absence from duty—failure to attend
Absence from duty—ceasing to perform
Absence without leave
Assaulting a superior officer
Engaging in [threatening] [insubordinate] [insulting]
conduct
Using [threatening] [insubordinate] [insulting]
language
Disobeying lawful command
Failing to comply with direction of person in
command of [service ship] [service aircraft] [service
vehicle]
Failing to comply with general order
Assaulting a guard
Assaulting a guard in connection with operations
against the enemy
Obstructing a police member
Refusing to assist a police member
Sleeping [at post] [on watch] while on [guard duty]
[watch]
Sleeping on duty while on [guard duty] [watch]
Being intoxicated while on [guard duty] [watch]
[Leaving post] [absence from place of duty] while
on [guard duty] [watch]
Committing the offence of [name of offence
against paragraph 32(1)(a), (b), (c) or (d)] in
connection with service against enemy
Assaulting another person [on service land] [in
service ship] [in service aircraft] [in service vehicle]
[in a public place]
Creating a disturbance [on service land] [in service
ship] [in service aircraft] [in service vehicle] [in a
public place]
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Item Provision
49
paragraph 33(c)

50

Paragraph 33(d)

51
52
53

Section 34
Section 35
Subsection 36(1)

54

Subsection 36(2)

55

Subsection 36(3)

56
57
58

Section 36A
Section 36B
Section 37

59
60
61

Paragraph 38(1)(a)
Paragraph 38(1)(b)
Subsection 38(2)

62

Subsection 39(1)

63

Subsection 39(2)

64

Subsection 39(3)

65
66
67
68
69
70

Subsection 40(1)
Subsection 40(2)
Subsection 40A(1)
Subsection 40A(2)
Paragraph 40C(1)(a)
Paragraph 40C(1)(b)

71

Subsection 40D(1)

72

Subsection 40D(2)

73
74

Section 41
Section 42

75

Subsection 43(1)

76

Subsection 43(2)

Offence
Engaging in obscene conduct [on service land] [in
service ship] [in service aircraft] [in service vehicle]
[in a public place]
Using [insulting] [provocative] words [on service
land] [in service ship] [in service aircraft] [in service
vehicle] [in a public place]
Assaulting a subordinate
Negligent performance of duty
Dangerous conduct with knowledge of
consequences
Dangerous conduct with recklessness as to
consequences
Dangerous conduct with negligence as to
consequences
Unauthorised discharge of weapon
Negligent discharge of weapon
Being intoxicated [while on duty] [when reporting
for duty] [when required to report for duty]
Malingering—self injury
Malingering—prolonging sickness or disability
Malingering—falsely representing oneself as
suffering from physical or mental condition
Intentionally causing [loss of] [stranding of]
[hazarding of] service ship
Recklessly causing [loss of] [stranding of] [hazarding
of] service ship
Negligently causing [loss of] [stranding of]
[hazarding of] service ship
Driving a service vehicle while intoxicated
Driving a vehicle on service land while intoxicated
Dangerous driving of a service vehicle
Dangerous driving of a vehicle on service land
Driving a service vehicle while not authorised
Using a service vehicle for an unauthorised
purpose
Driving a service vehicle without due care and
attention or without reasonable consideration
Driving a vehicle on service land without due care
and attention or without reasonable consideration
Flying a service aircraft below the minimum height
Giving inaccurate certification to a matter affecting
a [service ship] [service aircraft] [service vehicle]
[service missile] [service weapon]
Intentionally [destroying] [damaging] service
property
Recklessly [destroying] [damaging] service property
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Item Provision
77
Subsection 43(3)
78
79
80

Section 44
Section 45
Section 46

81
82
83
84
85
86
87

Section 47C
Section 47P
Subsection 48(1)
Subsection 48(2)
Section 49
Section 49A
Subsection 50(1)

88

Subsection 50(2)

89
90
91

93

Section 51
Section 52
Subparagraph
53(1)(b)(i)
Subparagraph
53(1)(b)(ii)
Paragraph 53(2)(a)

94

Paragraph 53(2)(b)

95

Paragraph 53(2)(c)

96

Paragraph 53(4)(a)

97
98
99

Paragraph 53(4)(b)
Paragraph 53(4)(c)
Paragraph 53(4)(d)

100

Subsection 54(1)

101
102
103

Subsection 54(2)
Subsection 54(3)
Subsection 54(4)

104
105
106
107

Paragraph 54A(1)(a)
Paragraph 54A(1)(b)
Paragraph 54A(1)(c)
Paragraph 54A(1)(d)
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Offence
Negligently [destroying] [damaging] service
property
Losing service property
Unlawful possession of service property
Possession of property suspected of having been
unlawfully obtained
Theft
Receiving stolen property
Looting
Receiving looted property
Refusing to submit to arrest
Assault against arresting person
Delaying or denying justice by failing to take action
to have charge dealt with
Delaying or denying justice by failing to take action
to [release] [order release] of a person
Escaping from custody
Giving false evidence before a service tribunal
Failing to appear before a service tribunal as
required by [summons] [order]
Failing to appear and report when not excused by
service tribunal
Refusing to take an oath or make an affirmation
before a service tribunal
Refusing to answer a question before a service
tribunal
Refusal to produce a document required by
[summons] [order] before a service tribunal
Insulting a [member of a court martial] [judge
advocate] [Defence Force magistrate] [summary
authority]
Interrupting proceedings of a service tribunal
Creating a disturbance [in] [near] a service tribunal
Engaging in conduct that would constitute
contempt of a service tribunal
Intentionally allowing a person in custody to
escape
Unlawfully releasing a person in custody
Facilitating escape of a person in custody
Conveying a thing into place of confinement with
intent to facilitate escape of a person
Detainee making unnecessary noise
Detainee committing a nuisance
Detainee being [idle] [careless] [negligent] at work
Detainee unlawfully communicating with another
person
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Item Provision
108 Paragraph 54A(1)(e)
109 paragraph 54A(1)(f)
110
111

Paragraph 54A(1)(g)
Subsection 54A(2)

112

Subsection 54A(6)

113
114
115
116

Paragraph 55(1)(a)
Paragraph 55(1)(b)
Paragraph 55(1)(c)
Paragraph 55(1)(d)

117
118

Paragraph 55(1)(e)
Subsection 56(1)

119

Subsection 56(4)

120

Paragraph 57(1)(a)

121

Paragraph 57(1)(b)

122
123

Paragraph 57(1)(c)
Paragraph 57(2)(a)

124

Paragraph 57(2)(b)

125
126
127

Paragraph 57(2)(c)
Section 58
Subsection 59(1)

128
129
130
131

Subsection 59(3)
Subsection 59(5)
Subsection 59(6)
Subsection 59(7)

132
133

Section 60
Subsection 61(1)

134

Subsection 61(2)

135

Subsection 61(3)

Offence
Detainee unlawfully [giving] [receiving] any thing
Detainee unlawfully being in possession of any
thing
Detainee unlawfully [entering] [leaving] cell
Detainee failing to comply with a condition of
grant of leave of absence
Aiding, abetting etc the commission of [name of
offence against subsection 54A(1) or (2)]
[Making] [signing] false service document
Making false entry in service document
Altering a service document
[Suppressing] [defacing] [making away with]
[destroying] a service document
Failing to make an entry in a service document
Knowingly making false or misleading statement in
relation to application for benefit
Recklessly making false or misleading statement in
relation to application for benefit
Person giving false answer to a question in a
document relating to appointment or enlistment
Person giving false information or document in
relation to appointment or enlistment
Person failing to disclose prior service
Member giving false answer to question in a
document relating to appointment or enlistment
Member giving false information or document in
relation to appointment or enlistment
Member failing to disclose prior service
Unauthorised disclosure of information
[Selling] [dealing] [trafficking] in narcotic goods
outside Australia
Possession of narcotic goods outside Australia
Administering prohibited drug outside Australia
Administering prohibited drug in Australia
Possession of non-trafficable quantity of prohibited
drug in Australia
Prejudicial conduct
Engaging in conduct in the Jervis Bay Territory that
is a Territory offence [name of offence and
provision of law contravened]
Engaging in conduct in a public place outside the
Jervis Bay Territory that is a Territory offence
[name of offence and provision of law contravened]
Engaging in conduct outside the Jervis Bay
Territory that is a Territory offence [name of
offence and provision of law contravened]
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Item Provision
136 Section 62
137
138

Offence
Commanding or ordering commission of service
offence
Subsection 101QA(1) Failing to submit to medical examination
Subsection 101QA(2) Failing to submit to the taking of a specimen

Part 2—Offences against Defence Force Discipline Regulations 1985

Item

Provision

Offence

1

Subregulation
25B(2)

[Tampering with] [causing damage to] [interferes
with] radar device

Part 3—Offences against Criminal Code

Item

Provision

Offence

1

Section 11.1

2

Section 11.2

3

Section 11.3

4

Section 11.4

5

Section 11.5

Attempt to commit [name of offence against the
Defence Force Discipline Act 1982 or the Defence
Force Discipline Regulations 1985]
Aiding, abetting etc the commission of [name of
offence against the Defence Force Discipline Act
1982 (other than subsection 54A(1) or (2)) or the
Defence Force Discipline Regulations 1985]
Procuring conduct of another person that would
have constituted the offence of [name of offence
against the Defence Force Discipline Act 1982 or
the Defence Force Discipline Regulations 1985] on
the part of procurer
Incitement to [name of offence against the
Defence Force Discipline Act 1982 or the Defence
Force Discipline Regulations 1985]
Conspiracy to commit [name of offence against the
Defence Force Discipline Act 1982 or the Defence
Force Discipline Regulations 1985]
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Note:

See subsection 3(1).
‘service offence’ means:
(a) an offence against this Act or the regulations;
(b) an offence that:
(i) is an ancillary offence in relation to an offence against this Act or the
regulations; and
(ii) was committed by a person at a time when the person was a defence
member or a defence civilian.
Note:
A service offence is an offence against a law of the Commonwealth:
see section 3A.
‘Schedule 1A offence’ means:
(a) an offence specified in Schedule 1A; or
(b) an offence that is an ancillary offence in relation to an offence referred to in
paragraph (a).
‘ancillary offence’, in relation to an offence against this Act or the regulations,
means an offence against:
(a) section 11.1, 11.4 or 11.5 of the Criminal Code; or
(b) section 6 of the Crimes Act 1914;
that relates to that other offence.
‘ancillary Territory offence’, in relation to another Territory offence (the first
Territory offence), means an offence against:
(a) section 11.1, 11.4 or 11.5 of the Criminal Code; or
(b) section 6 of the Crimes Act 1914; or
(c) section 44, 47 or 48 of the Criminal Code 2002 of the Australian Capital
Territory; or
(d) section 181 of the Crimes Act 1900 of the Australian Capital Territory; or
(e) a provision of a law in force in the Jervis Bay Territory (other than a
Commonwealth law) that is prescribed for the purposes of this
paragraph (see subsection (3A));
that relates to the first Territory offence.

Item Offence against:

Subject matter

1

Subsection 23(1)

Absence from duty

2

Subsection 23(2)

Absence from duty

3

Subsection 24(1)

Absence without leave

4

Subsection 26(1)

Insubordinate conduct

5

Subsection 26(2)

Insubordinate conduct

6

Subsection 27(1)

Disobeying a lawful command
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Item Offence against:

Subject matter

7

Subsection 29(1)

Failing to comply with a general order

8

Subsection 32(1)

Person on guard or on watch

9

Subsection 35(1)

Negligence in performance of a duty

10

Subsection 37(1)

Intoxicated while on duty etc.

11

Subsection 54A(1) Custodial offences

12

Subsection 54A(2) Custodial offences

13

Subsection 60(1)

14

Subsection 60(1A) Prejudicial conduct

Prejudicial conduct
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Appendix 2 - Punishments that may be imposed by a court martial
or a DFM
66 Punishment or order to be in respect of a particular conviction
(1) Each punishment imposed, and each order made, by a service tribunal shall be
imposed or made, as the case may be, in respect of a particular conviction and no
other conviction.
(2) In this section, order means a restitution order, a reparation order or an order under
subsection 75(1).
67 Authorised punishments
(1) A court martial or a Defence Force magistrate must not impose a punishment in
respect of a conviction except in accordance with this Part and Schedule 2.
(2) A summary authority shall not impose a punishment in respect of a conviction
except in accordance with this Part, Schedule 3 and Schedule 3A.
68 Scale of punishments
(1) Subject to sections 68A and 68C, the only punishments that may be imposed by a
service tribunal on a convicted person are, in decreasing order of severity, as
follows:
(a) imprisonment for life;
(b) imprisonment for a specific period;
(c) dismissal from the Defence Force;
(d) detention for a period not exceeding 2 years;
(e) reduction in rank;
(f) forfeiture of service for the purposes of promotion;
(g) forfeiture of seniority;
(h) fine, being a fine not exceeding:
(i) where the convicted person is a member of the Defence Force—the
amount of his or her pay for 28 days; or
(ii) in any other case—15 penalty units;
(j) severe reprimand;
(k) restriction of privileges for a period not exceeding 14 days;
(m) stoppage of leave for a period not exceeding 21 days;
(n) extra duties for a period not exceeding 7 days;
(na) extra drill for not more than 2 sessions of 30 minutes each per day for a period
not exceeding 3 days;
(p) reprimand.
(2) The Chief of the Defence Force or a service chief may, by legislative instrument,
make rules with respect to the consequences, in relation to a member of the
Defence Force, that are to flow from the imposition by a service tribunal on that
member of any of the following punishments:
(a) reduction in rank;
(b) forfeiture of service for the purposes of promotion;
(c) forfeiture of seniority;
(d) restriction of privileges for a period;
(e) stoppage of leave for a period;
(f) extra duties for a period;
(g) extra drill for a period.
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(3) The commanding officer of a convicted person subject to a punishment specified in
paragraph (2)(d) or (f) may moderate the consequences of that punishment in
relation to the convicted person in such manner as the commanding officer
considers appropriate having regard to the particular circumstances of the case
and to any directions, in writing, of the Chief of the Defence Force or a service
chief.
(4) Notwithstanding that a convicted person is subject to a punishment of stoppage of
leave, the commanding officer of the person may, if he or she is satisfied that it is
appropriate to do so, grant leave of absence to the person.
Note

1. Subject to clause 2, a court martial or a Defence Force magistrate may impose
punishments on convicted persons in accordance with the table in this Schedule.
2. A restricted court martial or a Defence Force magistrate shall not impose any of the
following punishments:
(a) imprisonment for life;
(b) imprisonment for a period exceeding 6 months;
(c) detention for a period exceeding 6 months.

TABLE OF PUNISHMENTS
Column 1

Column 2

Convicted Person

Punishment

Officer

Imprisonment
Dismissal from the Defence Force
Reduction in rank
Forfeiture of service for the purposes
of promotion
Forfeiture of seniority
Fine of an amount not exceeding the
amount of the convicted person’s pay
for 28 days
Severe reprimand
Reprimand

Member of the Defence
Force who is not an
officer

Imprisonment
Dismissal from the Defence Force
Detention for a period not exceeding
2 years
Reduction in rank
Forfeiture of seniority
Fine not exceeding the amount of the
convicted person’s pay for 28 days
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Column 1

Column 2

Convicted Person

Punishment
Severe reprimand
Reprimand

Person who is not a
member of the Defence
Force

Imprisonment
Fine not exceeding 15 penalty units
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Appendix 3 – Former AMC Class 1, class 2 and class 3
offences
Defence Force Discipline Act 1982, Schedule 7
(as at 2006 amendments, being Act no 159 of 2006, since suspended)

(1)

Classes of offences
The following table sets out whether a service offence is a class 1 offence,
class 2 offence or class 3 offence.

Class 1, class 2 and class 3 offences
Item
An
offence
against
provision:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

subsection 15(1)
subsection 15A(1)
subsection 15B(1)
subsection 15C(1)
subsection 15D(1)
subsection 15E(1)
subsection 15F(1)
subsection 15G(1)
subsection 16(1)
subsection 16A(1)
subsection 16B(1)
subsection 17(1)
subsection 18(1)
subsection 18(2)
subsection 19(1)
subsection 19(2)
subsection 19(3)
subsection 19(4)
subsection 20(1)
subsection 20(2)
subsection 21(1)
subsection 21(2)
subsection 22(1)
subsection 22(2)
subsection 23(1)
subsection 23(2)
subsection 24(1)
subsection 25(1)
subsection 26(1)
subsection 26(2)
subsection 27(1)

this

is the following class of offence:
class 1
class 1
class 1
class 1
class 1
class 1
class 1
class 1
class 1
class 1
class 1
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 1
class 1
class 3
class 1
class 1
class 1
class 3
class 3
class 3
class 3
class 3
class 3
class 3
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Class 1, class 2 and class 3 offences
Item
An
offence
against
provision:
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74

subsection 28(1)
subsection 29(1)
subsection 30(1)
subsection 30(2)
subsection 31(1)
subsection 31(2)
subsection 32(1)
subsection 32(3)
section 33
subsection 34(1)
subsection 35(1)
subsection 36(1)
subsection 36(2)
subsection 36(3)
section 36A
section 36B
subsection 37(1)
subsection 38(1)
subsection 38(2)
subsection 39(1)
subsection 39(2)
subsection 39(3)
subsection 40(1)
subsection 40(2)
subsection 40A(1)
subsection 40A(2)
subsection 40C(1)
subsection 40D(1)
subsection 40D(2)
subsection 41(1)
section 42
subsection 43(1)
subsection 43(2)
subsection 43(3)
subsection 44(1)
subsection 45(1)
subsection 46(1)
subsection 47C(1)
subsection 47P(1)
subsection 48(1)
subsection 48(2)
subsection 49(1)
subsection 49A(1)

this

is the following class of offence:
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 2
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
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Class 1, class 2 and class 3 offences
Item
An
offence
against
provision:
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
101A
101B
101C
102
103
104

this

subsection 50(1)
subsection 50(2)
section 51
subsection 52(1)
subsection 53(1)
subsection 53(2)
subsection 53(4)
subsection 54(1)
subsection 54(2)
subsection 54(3)
subsection 54(4)
subsection 55(1)
subsection 56(1)
subsection 56(4)
subsection 57(1)
subsection 57(2)
subsection 59(1)
subsection 59(3)
subsection 59(5)
subsection 59(6)
subsection 59(7)
subsection 61(1), if clause 2 of this
Schedule is satisfied
subsection 61(1), if clause 3 of this
Schedule is satisfied
subsection 61(1), if clause 4 of this
Schedule is satisfied
subsection 61(2), if clause 2 of this
Schedule is satisfied
subsection 61(2), if clause 3 of this
Schedule is satisfied
subsection 61(2), if clause 4 of this
Schedule is satisfied
subsection 61(3), if clause 2 of this
Schedule is satisfied
subsection 61(3), if clause 3 of this
Schedule is satisfied
subsection 61(3), if clause 4 of this
Schedule is satisfied
subsection 62(1)
subsection 101QA(1)
subsection 101QA(2)

is the following class of offence:
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 3
class 1
class 2
class 2
class 2
class 2
class 1
class 2
class 3
class 1
class 2
class 3
class 1
class 2
class 3
class 1
class 3
class 3
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(2) Section 61 offences that are class 1 offences This

clause is satisfied if:
(a) for an offence against subsection 61(1)--section 63 applies to the
offence; or
(b) for an offence against subsection 61(2) or (3)--section 63 applies to the
offence, or would apply if the offence were committed in Australia.

(3) Section 61 offences that are class 2 offences

This clause is satisfied if clauses 2 and 4 are not satisfied.

(4) Section 61 offences that are class 3 offences This

clause is satisfied if:
(a) section 63 does not apply to the offence; and
(b) any of the following apply:
(i) the offence has a maximum penalty of not greater than 5 years
imprisonment;
(ii) the offence is not punishable by imprisonment;
(iii) the offence may be heard and determined by a civil court of
summary jurisdiction.

AMC requirements for Military Juries
(Provisions of the DFDA upon commencement of the AMC
before it was declared invalid)

122 Constitution of a military jury

(1) There are to be:
(a) 12 members on a military jury for a trial of a class 1
offence; and

(b) 6 members on a military jury for a trial of a class 2
offence or class 3 offence.

(2) At least one member of the jury must hold a rank that is not

lower than the naval rank of commander or the rank of
lieutenant-colonel or wing commander.
(3) The requirements of subsection (2) apply only if, and to the
extent that, the exigencies of service permit.

123 Eligibility to be a member of a military jury
Eligibility where accused is an officer or a defence civilian
(1) Where the accused person is an officer or a defence civilian,
a person is eligible to be a member, or a reserve member,
of a military jury for the trial of the accused person if:

(a) the person is an officer; and
(b) the person has been an officer for a continuous period
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of not less than 3 years or for periods that total no less
than 3 years; and
(c) if the accused person is an officer—the person holds a
rank that is not lower than the rank held by the accused
person.
Eligibility where accused is not an officer or a defence
civilian

(2) Where the accused person is not an officer or a defence civilian, a

person is eligible to be a member, or a reserve member, of a military
jury for the trial of the accused person if:
(a) the person:
(i) is an officer; or
(ii) holds a rank not lower than the naval rank of warrant officer,
the army rank of warrant officer class 1, or the air force rank of
warrant officer; and
(b) the person has been an officer, or held a rank not lower than
warrant officer or warrant officer class 1, for a continuous period of
not less than 3 years or for periods that total no less than 3 years.
(3) The requirements of this section apply only if, and to the extent that,
the exigencies of service permit.

124 Determination of questions by a military jury

(1) In a trial of a charge of a service offence that is to be tried by Military

Judge and military jury, the military jury is responsible for deciding the
questions whether the accused person:
(a) is guilty or not guilty of the offence; and
(b) at the time of the act or omission the subject of the charge, was
suffering from such unsoundness of mind as not to be
responsible, in accordance with law, for that act or omission.
(2) A decision of a military jury on the questions in subsection (1) is to be
made by:
(a) unanimous agreement of the jury members; or
(b) if the conditions in subsection (3) are met—five-sixths
majority agreement of the jury members.

(3) The conditions are:
(a) the jury has deliberated for at least 8 hours; and
(b) the jury does not have unanimous agreement after that time

but does have five-sixths majority agreement; and
(c) the Australian Military Court is satisfied that:
(i) the period of time for deliberation is reasonable, having
regard to the nature and complexity of the case; and
(ii) after examination on oath or affirmation of one or more of
the jurors, it is unlikely that the jurors would reach
unanimous agreement after further deliberation.
A military jury must sit without any other person present when deciding the
questions in subsection
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